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STATE OF WISCONSIN                     CIRCUIT COURT                         [                 ] COUNTY 
______________________________________________________________________________ 
 
STATE OF WISCONSIN, 
 
    Plaintiff, 
 
 v.                            Case No.  [             ] 
 
PRESUMED V. INNOCENT, 
 
    Defendant. 
______________________________________________________________________________ 
 

MOTION TO SUPPRESS BLOOD TEST RESULT: 
Due Process Violation  

______________________________________________________________________________ 
 

INTRODUCTION 

 The defendant, PRESUMED V. INNOCENT, appearing specially by his attorneys, ADAM 

P. NERO and NELSON DEFENSE GROUP, LLC, and preserving all jurisdictional objections, 

moves this Court for an order suppressing as evidence in the trial of this action all direct and 

derivative evidence of the unlawful blood draw in this case, performed on [date], at the behest of 

[officer], [agency]. Mr. Innocent brings this motion pursuant to Wisconsin Statutes sec. 971.31, 

the Due Process Clauses of the United States and [State] Constitutions, Birchfield v. North 

Dakota, 579 U.S. ___ (2016), and upon the following grounds. 

BACKGROUND 

Birchfield reviewed three cases: State v. Birchfield, 858 N.W.2d 302 (N.D. 2015) 

(concerning facial and as-applied Fourth Amendment challenges to North Dakota’s test refusal 

statute), State v. Bernard, 859 N.W.2d 762 (Minn. 2015) (concerning a Fourteenth Amendment 

substantive due process claim as applied to the defendant’s refusal to submit to a breath test), and 
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Beylund v. Levi, 859 N.W.2d 403 (N.D. 2015) (concerning blood tests, Fourth Amendment 

consent, and the unconstitutional conditions doctrine)).      

The Bernard case affects drivers in civil implied-consent states, such as this one, the most 

of the above three because it concerns a substantive due process claim, which was left unaddressed 

by the Birchfield court. U.S. Const. amend. XIV, § 1 (“No State shall . . . deprive any person of 

life, liberty, or property, without due process of law . . . ”) (emphasis added); see also Mackey v. 

Montrym, 443 U.S. 1, 11 (1979) (holding that a driver’s license is a property interest entitled to 

protection under the due process clause of the Fourteenth Amendment); Bell v. Burson, 402 U.S. 

535, 539 (1971); Dixon v. Love, 431 U.S. 105, 112 (1977)). 

Like the Birchfield court, the Minnesota Supreme Court in Bernard held that the breath 

test was a lawful search incident to arrest. 859 N.W.2d at 772. Consequently, the Minnesota 

Supreme Court held that the search implicated no fundamental right, whereas the United States 

Supreme Court declined to reach the due process issue, choosing instead to decide the case strictly 

on Fourth Amendment grounds. Id. at 773 (“When assessing a due process challenge, the analysis 

we apply depends on whether the statute implicates a fundamental right. Having decided that the 

search of Bernard’s breath would have been constitutional, we find no fundamental right at issue 

here.”); but see State v. Trahan, 870 N.W.2d 396, 404 (Minn. Ct. App. 2015) (“Because a 

warrantless search of Trahan’s blood would have been unconstitutional under these circumstances, 

Trahan’s fundamental right to be free from unreasonable searches is implicated.”) (emphasis 

added), aff’d 886 N.W.2d 216 (Minn. 2016). This due process analysis in no way concerns the 

question of whether criminal or civil penalties are ultimately at stake. The question is narrower, 

that is, whether a warrantless search would have been unconstitutional under the circumstances. If 

that question must be answered in the affirmative, then the statute implicates a fundamental right 
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and must survive strict scrutiny. Foucha v. Louisiana, 504 U.S. 71, 115 (1992). Once a statute is 

subject to strict scrutiny, it is “not entitled to the usual presumption of validity.” San Antonio 

Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 16 (1973). Rather, the government must carry a “heavy 

burden of justification” to show that the classification is (1) narrowly tailored (2) to serve a 

compelling government interest. Rodriguez, 411 U.S. at 16.  

ARGUMENT 

 This Court must suppress the blood test results for three reasons. First, the search incident 

to arrest exception to the warrant requirement cannot justify a warrantless blood draw. Second, the 

consent exception to the warrant requirement similarly did not justify the blood draw. Therefore, 

the request for a blood test implicated Mr. Innocent’s fundamental right to be free from 

unreasonable searches. Finally, since [State’s] Implied Consent Law is not narrowly tailored to 

serve a compelling governmental interest, this Court must suppress the blood test results. 

I. THE SEARCH INCIDENT TO ARREST EXCEPTION TO THE WARRANT 
REQUIREMENT DID NOT JUSTIFY A WARRANTLESS BLOOD TEST. 

 
The Supreme Court in Birchfield squarely held that the search incident to arrest exception 

cannot justify a warrantless blood draw in impaired driving cases. 136 S.Ct. 2160, 2185.  This 

issue is not subject to good-faith dispute; accordingly, the Defense declines to address the issue 

any further. 

II. THE CONSENT EXCEPTION TO THE WARRANT REQUIREMENT DID 
NOT JUSTIFY A WARRANTLESS BLOOD TEST. 

 
For the reasons explained below, [State’s] implied consent law is unconstitutional on its 

face and as applied to Mr. Innocenet; thus, had Mr. Innocent refused, he could face no sanctions 

because the imposition of sanctions would violate his constitutional rights. Thus, his consent was 

illusory and invalid. See Wayne R. LaFave, 4 Search & Seizure § 8.2(a) (5th ed.) (“One factor 
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very likely to produce a finding of no consent under the Schneckloth voluntariness test is an 

express or implied false claim by the police that they can immediately proceed to make the search 

in any event.”); see also Bumper v. North Carolina, 391 U.S. 543, 549 (1968) (holding that the 

State’s burden of proving consent by clear and convincing evidence “cannot be discharged by 

showing no more than acquiescence to a claim of lawful authority.”); State v. Blackman, 2017 WI 

77, ¶63, 377 Wis. 2d 339, 898 N.W.2d 774 (“[B]ecause Blackman’s consent was the product of 

misrepresentation . . . the State has not carried its burden of proving that Blackman’s consent was 

voluntarily and freely given under the Fourth Amendment.”).  

III. [STATE’S] IMPLIED CONSENT LAW IS NOT SUFFICIENTLY NARROWLY 
TAILORED TO SERVE ITS ADMITTEDLY COMPELLING 
GOVERNMENTAL INTEREST. 

The Birchfield court agreed with Minnesota’s conclusions that breath tests are valid 

searches incident to arrest, but that blood tests are not. 136 S.Ct. at 2185. To reiterate, the 

Birchfield case is completely silent on the type of substantive due process analysis undergone in 

Trahan; that is, the type of claim raised in this Motion. Birchfield was clear that “the search 

incident to arrest doctrine does not justify the warrantless taking of a blood sample.” Id. 

Accordingly, as in Trahan, a warrantless seizure and search of Mr. Innocent’s blood would have 

been unconstitutional; therefore, his fundamental right to be free from unreasonable searches is 

implicated.  

Where legislation implicates a fundamental right, this Court must subject the text of the 

law to strict scrutiny analysis. Foucha v. Louisiana, 504 U.S. 71, 115 (1992). Once a statute is 

subject to strict scrutiny, it is “not entitled to the usual presumption of validity.” San Antonio 

Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 16 (1973). Rather, the government must carry a “heavy 

burden of justification” to show that the classification is (1) narrowly tailored (2) to serve a 

compelling government interest. Rodriguez, 411 U.S. at 16.  
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The defense concedes that the State has a compelling interest in keeping impaired drivers 

off the roads. However, the statute is not narrowly tailored for the following reasons.  

A. [State] law penalizes refusals to blood tests despite the failure of law 
enforcement to offer a less intrusive breath test.  

The Birchfield court concluded that “[a] breath test does not implicate significant privacy 

concerns.” 136 S.Ct. at 2178. The Supreme Court also observed that a blood draw “involves little 

pain or risk,” but recognized that “for many, the process is not one they relish. It is significantly 

more intrusive than blowing into a tube. Perhaps that is why many States’ implied consent laws, 

including Minnesota’s, specifically direct that breath tests must be administered in the usual drunk-

driving case instead of blood tests, or give motorists a measure of choice over which test to take.” 

Id. (specifically citing Minnesota’s Implied Consent law as an example of such narrowly tailored 

legislation).   

But that is not the case in [State]. Compare Minn. Stat. § 169A.51, subd. 3 (“Action may 

be taken against a person who refuses to take a blood test only if an alternative test was offered.”) 

with Wis. Stat. § 343.305(2) (“The law enforcement agency . . . may designate which of the tests 

shall be administered first.”). The year is now [year], and even the Supreme Court is aware that, 

“Today, [breath test] devices can detect the presence of alcohol more quickly and accurately than 

before, typically using infrared technology.” Id. at 2168. While police departments may have 

standard operating procedures that call for blood tests on OWI charges, they are by no means 

constitutionally required. The State cannot deprive a person of liberty or property for refusing an 

invasive test where a less invasive one would do. Thus, [State’s] Implied Consent Law is not 

narrowly tailored to its express goal.  

The Trahan court observed: 

The state has other viable options to address drunk driving. Police may offer a breath test to a 
suspected drunk driver and then, if the test is refused, the state may charge the person with the crime 
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of test refusal. The state may also prosecute a driver for driving under the influence without 
measuring the alcohol concentration or amount of controlled substances in a person’s blood. And 
when time allows, police can secure a search warrant to test the person’s blood. With a valid warrant 
in place . . . the requested test would be a constitutionally reasonable search.   
 

 . . .  
 

We recognize that the available alternatives may not be as efficient as the current procedure under 
the test-refusal statute. But these alternatives serve the state’s compelling interest in securing the 
safety of its roadways without infringing on a driver’s fundamental right to refuse an unreasonable 
search of his blood. Because the test-refusal statute as applied fails strict scrutiny, Trahan’s right to 
due process under the Minnesota and United States Constitutions was violated. 

 
870 N.W. 2d at 404. 
  

B. Blood samples contain a wealth of private medical information not 
discernible from a breath sample. 

Modern technology can derive enormous quantities of information from a biological 

sample and its associated DNA. Much of that information is highly sensitive, implicating medical, 

behavioral, familial, and other characteristics. Peter K. Hatami et. al., A Genome-Wide Analysis of 

Liberal and Conservative Political Attitudes, 73 Journal of Politics 271 (2011); see also Skinner 

v. Ry. Labor Exec’s Ass’n, 489 U.S. 602, 617–18 (stating that it “is not disputed [that the] chemical 

analysis of urine, like that of blood, can reveal a host of private medical facts about an employee, 

including whether he or she is epileptic, pregnant, or diabetic” and holding that “the collection and 

testing of urine intrudes upon expectations of privacy that society has long recognized as 

reasonable.”).  

The Birchfield court recognized this, too.  

In addition, a blood test, unlike a breath test, places in the hands of law enforcement authorities a 
sample that can be preserved and from which it is possible to extract information beyond a simple 
BAC reading. Even if the law enforcement agency is precluded from testing the blood for any 
purpose other than to measure BAC, the potential remains and may result in anxiety for the person 
tested. 

 
136 S.Ct. at 2178. No sufficient reason exists for the government to insist on obtaining a more 

intrusive test by more intrusive means, where a less intrusive breath test would do. Therefore, 

[State’s] Implied Consent Law is not narrowly tailored to serve its compelling interest. In light of 
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the Supreme Court’s new decision in Birchfield, [State’s] implied consent law is unconstitutional 

on its face and as-applied, and any evidence discovered pursuant to its provisions must be 

suppressed. 

CONCLUSION 

During oral argument in the Birchfield case, Justice Kennedy observed that no analytical 

difference exists between criminal and civil test refusal statutes: 

If the State can impose a civil administrative sanction, why couldn’t it also impose a criminal 
sanction? We could have hypotheticals where you would just [serve] no more than three days in jail 
. . . or a three-year suspension . . . Why should there be a difference? . . . I don’t think that analytically 
. . . it’s a different proposition. 
 

(Oral Arg. Tr. 6:11–7:6; April 20, 2016.) Justice Kennedy was correct – so far as due process is 

concerned, no legally material difference exists between using a person’s refusal to a blood test to 

deprive them of liberty with a jail sentence, and using the same to deprive them of property with a 

license revocation. For the reasons stated above, Mr. Innocent respectfully requests that this Court 

suppress all direct and derivative evidence of the blood draw in this case.  

DEFENDANT RESPECTFULLY REQUESTS that this Court conduct an evidentiary 

hearing of this Motion.  

Dated at Hudson, Wisconsin, ________________, 2020. 

      Respectfully submitted, 

PRESUMED V. INNOCENT, Defendant 
 
NELSON DEFENSE GROUP, LLC 
Attorneys for the Defendant 
811 First Street, Ste. 101 
Hudson, Wisconsin 54016 
(715) 386-2694 
      
____________________________   
ADAM P. NERO 
State Bar No. XXXXXXX                                                                                                                             
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I. Purpose and Approach 
 
Recently, SCOTUS and other courts have ruled on issues surrounding warrantless blood draws 

and implied consent. These new opinions, such as Birchfield v. North Dakota1 and Mitchell v. 

Wisconsin,2 have impacted the applicability of prior case law on the topic, such as Missouri v. 

McNeely.3 This presentation will cover how to deal with the changing implied consent and Fourth 

Amendment legal landscape, particularly in pretrial suppression hearings in DUI cases. 

 

This presentation offers a practical, rather than technical or overly academic, approach to 

understanding implied consent laws, case law regarding warrantless blood draws, and suppression 

hearings embracing these issues. While we will discuss the law, the goal in doing so is to discuss 

the legal background and steps required to capably conduct a hearing. In short, we will discuss the 

how’s and why’s of conducting this type of hearing for an actual client.  

 

DUI defense is exciting because the cases are very difficult to win. For many of us, the art and 

excitement of this type of practice lies in the most common situation, where the blood, breath, or 

urine test result will be admitted into evidence in the event of a trial. In such cases, we are called 

 
1 579 U.S. ___, 136 S. Ct. 2160 (2016). 
2 ___ U.S. ___, 139 S. Ct. 2525 (2019). 
3 569 U.S. 141, 133 S. Ct. 1552 (2013). 
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upon to explain to the jury why they should reject generally accepted scientific evidence. Few 

feelings compare to hearing a two-word verdict after making a direct attack upon an evidentiary 

blood or breath test.  

 

However, it goes without saying that having a court suppress this evidence after pretrial litigation 

is preferred to the risk of a more difficult trial, in those unfortunately rare cases where such rulings 

can be obtained. Even when such rulings cannot be obtained, the importance of having an 

evidentiary suppression hearing cannot be overstated. Different states have different pleading 

requirements, so the difficulty of obtaining a hearing can vary from state to state. But when 

available, having a hearing – even one that you end up losing – can set you up for success at trial. 

The strategic decisions we make in these hearings can play an important role in uncovering and 

framing defenses for an eventual jury trial; nailing an officer down to critical answers on cross-

examination; gauging the arresting officer’s personality and ability to stand up to cross-

examination; and demonstrating to the prosecution that, although this may have felt like a routine 

case at the outset, that there will be nothing easy or convenient about convicting your client.  

 

This presentation covers the legal backdrop of implied consent and warrantless blood draws, the 

evolution of recent case law on these topics, how to prepare for and conduct such an evidentiary 

motion hearing, and will suggest a novel argument you may be able to raise alongside more 

traditional DUI suppression motions in your state, depending on the features of your state’s implied 

consent law.  

 
II. Learning Objectives  
 

A. Understanding the true nature of implied consent laws generally.  
 
B. Tracing the evolution of the exigent circumstances exception’s applicability to 

warrantless blood draws, from Missouri v. McNeely through Birchfield v. North 
Dakota and Mitchell v. Wisconsin. 

 
C. Using SCOTUS decisions to advocate for clients in pretrial suppression hearings. 
 
D. Understanding one novel type of challenge to laws imposing either criminal or civil 

consequences for refusing consent to a blood draw.  
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III. Background: Implied Consent Laws Generally 
 
Rather than beginning with what Implied Consent Laws are, it can be useful for us to first 

understand what they are not. The following case, while from a Wisconsin state court, provides a 

solid backdrop for differentiating between “actual consent,” on the one hand, and “implied 

consent” on the other. Regardless of the state in which any of us might practice, this is a valuable 

discussion from a Wisconsin opinion that has been cited by courts in 12 different states. 

 
We start with a general observation before moving to more specific discussion. 
"Implied consent" is not an intuitive or plainly descriptive term with respect to how 
the implied consent law works. We suspect that it is a source of confusion. On 
occasion in the past we have seen the term "implied consent" used inappropriately 
to refer to the consent a driver gives to a blood draw at the time a law enforcement 
officer requires that driver to decide whether to give consent. However, actual 
consent to a blood draw is not "implied consent," but rather a possible result of 
requiring the driver to choose whether to consent under the implied consent law. 

 
There are two consent issues in play when an officer relies on the implied consent 
law. The first begins with the "implied consent" to a blood draw that all persons 
accept as a condition of being licensed to drive a vehicle on Wisconsin public road 
ways. The existence of this "implied consent" does not mean that police may require 
a driver to submit to a blood draw. Rather, it means that, in situations specified by 
the legislature, if a driver chooses not to consent to a blood draw (effectively 
declining to comply with the implied consent law), the driver may be penalized. 
This penalty scenario for "refusals" created by the implied consent law sets the 
scene for the second consent issue. 

 
The State's power to penalize a refusal via the implied consent law, under 
circumstances specified by the legislature, gives law enforcement the right to force 
a driver to make what is for many drivers a difficult choice. The officer offers the 
following choices: (1) give consent to the blood draw, or (2) refuse the request for 
a blood draw and suffer the penalty specified in the implied consent law. When this 
choice is offered under statutorily specified circumstances that pass constitutional 
muster, choosing the first option is voluntary consent. 

 
State v. Padley, 2014 WI App 65, ¶¶ 25–27, 354 Wis. 2d 545, 849 N.W.2d 867.  

 

So in Padley, we see the court draw a distinction between (1) the “implied consent” ostensibly 

created by implied consent laws, and (2) the “actual” or “voluntary” consent that either is or is not 

provided by the driver after being put to the choice of consenting to a test (and suffering the 

penalties) and refusing (and suffering those alternative and generally harsher penalties).  
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On their faces, implied consent laws – including the one discussed in the Padley case above – do 

exactly what the Padley court explained that they do not do. Put another way, the statutes claim to 

do something that they do not have the power to accomplish. By way of example: 

 
Any person who . . . operates a motor vehicle upon the public highways of this state . . . is 
deemed to have given consent to one or more tests of his or her breath, blood or urine. 
 

- Wis. Stat. § 343.305(2).  
 

Any person who drives, operates, or is in physical control of a motor vehicle within this 
state or on any boundary water of this state consents . . . to a chemical test of that person's 
blood, breath, or urine for the purpose of determining the presence of alcohol, a controlled 
substance or its metabolite, or an intoxicating substance.  

 
       - Minn. Stat. § 169A.51, subd. 1. 
 

Any  person  who  operates  a   motor  vehicle  in this state shall be deemed to have given 
consent to a chemical test of one or more of the following: breath, blood, urine,  or   saliva, 
for the purpose of determining the alcoholic and/or drug content of the blood. 

 
       - NY Veh. & Traf. L. § 1194. 
 
The plain language of these statutes calls to mind at least a couple of questions:  

(1) If legislatures can pass laws deeming that drivers consent to a chemical test just by 
operating a motor vehicle, then why does any court ever need to engage in an exigent 
circumstances analysis in a DUI case? If actual consent exists, then exigent 
circumstances are not required to justify the test.  
 

(2) Why did the United States Supreme Court in Birchfield need to engage in a discussion 
about whether and when the search incident to arrest exception applies to breath tests, 
if the driver had already consented to a chemical test? As above, if consent exists, 
analysis of whether a valid search incident to arrest has occurred is unnecessary. 

 
The answer, one with which lawyers should be comfortable, is that it isn’t that simple. The Padley 

court and many, although not all other courts nationwide, appear to give little weight to this 

apparent attempt to legislate away a person’s Fourth Amendment rights, by drawing the above 

distinction between “implied consent” and “actual consent.” We should all either know or find out 

whether, and the extent to which, our respective states treat “implied consent” and “actual consent” 

differently or the same. Compare, e.g., Bobeck v. Idaho Transp. Dept., 159 Idaho 539, 363 P.3d 

861, 866–67 (Ct. App. 2015) (holding, as to an  unconscious driver, that “statutorily implied 
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consent was effective at the time of the warrantless blood draw as it was justified by Idaho’s 

implied consent statute.”) with, e.g., People v. Arredondo, ––– Cal.5th ––––, 199 Cal.Rptr.3d 563, 

––– P.3d –––– (2016), modified on denial of reh'g (Mar. 24, 2016), review granted, ––– Cal.5th –

–––, 203 Cal.Rptr.3d 21, 371 P.3d 240 (2016); Bailey v. State, 338 Ga.App. 428, 790 S.E.2d 98 

(2016); State v. Romano, ––– N.C.App. ––––, 785 S.E.2d 168 (2016), review granted, ––– N.C. 

––––, 794 S.E.2d 315 (2016), review granted, writ granted, ––– N.C. ––––, 794 S.E.2d 317 

(2016); State v. Ruiz, 509 S.W.3d 451, 2015 WL 5626252 (Tex. App. Aug. 27, 

2015), vacated, No. PD-1362-15, 2017 WL 430291 (Tex. Crim. App. Feb. 1, 2017) (per curiam). 

 

The still-open legal question of whether merely driving a motor vehicle on a public road constitutes 

actual, constitutionally valid consent to an evidentiary chemical test was supposed to be at the 

heart of Mitchell v. Wisconsin, which was recently decided after being very capably and 

persuasively argued at the United States Supreme Court by an Assistant Wisconsin State Public 

Defender. However, SCOTUS dodged the question of whether implied consent laws can simply 

decree that a person has consented to an evidentiary chemical test, instead deciding the case on 

grounds not argued by either party, and in fact, grounds conceded by the State – namely, exigent 

circumstances.4  

 

By easily invoking implied consent laws to obtain actual consent to any test in a state with a civil 

implied consent law (or consent to a breath test in a state with a criminal implied consent law), and 

by approving the use of the exigent circumstances exception in the rarer cases where drivers are 

unconscious and/or hospitalized, the issue of whether implied consent is as good as actual consent 

has been rendered unimportant and unlikely to receive a definitive answer from SCOTUS. Had 

SCOTUS wished to address that issue, Mitchell was its perfect opportunity, but it declined to do 

so, as lamented by Justice Gorsuch in his dissent.  

 
 
 

 
4 This is particularly noteworthy and frustrating in light of the line of pre-Mitchell cases that made their 
way up Wisconsin’s intermediate appellate and supreme courts. Three times the Wisconsin Court of appeals 
certified the question to the Wisconsin Supreme Court, and three times the Wisconsin Supreme Court either 
fractured so badly as to not create precedent, or it simply dodged the question by doing what SCOTUS did 
in Mitchell and deciding the case on grounds not previously raised or argued.  
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IV. From McNeely to Mitchell                                     
 
Prior to McNeely, law enforcement officers and prosecutors in many jurisdictions used the exigent 

circumstances exception to the warrant requirement to justify nonconsensual (sometimes forced) 

warrantless blood draws. The more time went on after a DUI arrest, the argument went, the more 

ethanol would be eliminated from the human body. Under this outdated jurisprudence, the passage 

of time is a per se exigency because evidence of intoxication would be destroyed as the human 

body does its job. Many state courts approved this categorical-exigency argument, but the 

McNeely case abrogated that blanket approach to DUI cases, noted the split in authority 

nationwide, and specifically called out several cases as bad law due to this per se approach to 

exigency.5  

 

Nationwide, McNeely invigorated defense challenges to the status quo in DUI cases. The 

challenges forced the police and prosecution to reexamine their approach to DUI blood draws. 

Unsurprisingly, the post-McNeely national trend was not simply to obtain a warrant. Although that 

process is simple, the difficulty in adopting it had nothing to do with the steps needed to apply for 

and obtain a warrant. During oral argument, in a pre-Mitchell case in the Wisconsin Supreme 

Court, Justice Shirley Abrahamson hit the nail on the head by acknowledging that the difficulty 

really lies in having to bother a judge at inconvenient hours of the night or early morning. She 

observed: “McNeely is a very much disliked case by the trial court bench across the country, 

because … in the middle of the night … you have to have an on-duty judge who’s gonna take a 

phone call or a knock on the door.” Post-McNeely lower courts, bombarded with legal challenges 

to warrantless blood draws, have predictably searched for new ways to apply other warrant 

exceptions to advance their personal interest in a full night’s sleep.  

 

Some defense attorneys, law enforcement officers, and prosecutors shifted their focus to consent. 

In the wake of McNeely, defense attorneys commonly argued that implied consent laws presented 

an unlawful Hobson’s Choice by making drivers pick between submitting to the test and suffering 

penalties on the one hand and, on the other hand, refusing the test and suffering different penalties. 

 
5 State v. Shriner, 751 N.W.2d 538 (Minn. 2008) (holding that the natural dissipation of blood-alcohol 
evidence alone constitutes a per se exigency), State v. Bohling, 173 Wis. 2d 529, 494 N.W.2d 399 (1993) 
(same); and State v. Woolery, 116 Idaho 368, 775 P.2d 1210 (1989) (same). 
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How can consent be voluntary, we in the defense bar complained, if it’s only given because the 

driver is being threatened with serious (sometimes criminal) penalties? Prosecutors advanced a 

more insidious argument – that “implied consent” and “actual consent” are the same thing, that 

implied consent statutes mean exactly what they say, and that such laws provide constitutionally 

valid constitutional consent to a blood or breath test as a condition of driving on public roads.  

 

The above defense challenges about consent – as well as the prosecution arguments about implied 

consent – were largely unsuccessful. While the latter (sort of, but certainly in anticlimactic fashion) 

culminated with Mitchell, the former culminated with the Birchfield case, which was the next 

SCOTUS case after McNeely to take up the lawfulness of warrantless blood and breath tests, and 

which also considered the constitutionality of criminal penalties for refusing the same.  

 

Regarding DUI breath tests, the Birchfield court held that they are valid searches incident to arrest, 

which need not ever be supported by a warrant; therefore, states are permitted to criminalize a 

person’s refusal to submit to a breath test. Regarding blood tests, the Birchfield court held that 

they are not valid searches incident to arrest. Moreover, and in short, given that blood tests are 

more intrusive than breath tests, a state cannot criminalize a person’s refusal to submit to a blood 

test. Since breath tests are always permissible searches incident to arrest, the difference between 

“implied consent” and “actual consent” in such cases, which was litigated post-McNeely as 

described above, hardly matters anymore, given the categorical path around the warrant 

requirement in breath-test DUI cases. However, as to blood tests, the defense bar prevailed in its 

argument, at least in states with criminal refusal statutes. (A novel challenge, which is available in 

some states with civil consequences for refusing blood tests, is laid out in Section VI, infra.) 

 

Three years later, SCOTUS decided the Mitchell case, which was teed up to provide a highly 

anticipated answer to the question of whether “implied consent” created by statute suffices as 

“actual consent” under the Fourth Amendment. Justice Alito wrote the plurality opinion for four 

justices. No majority of justices agreed on any particular reasoning. However, the four-justice 

plurality held that an unconscious driver, who would be incapable of giving a breath sample, can 

generally have a warrantless blood draw administered under the exigent-circumstances exception 

to the warrant requirement. Interestingly, the plurality vacated the judgment and remanded for an 
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evidentiary hearing where Mitchell, who would not have the burden of proving anything at a 

suppression hearing, would have a chance to show that there were no exigent circumstances in his 

case. See Mitchell, 139 S. Ct. at 2539 (“We do not rule out the possibility that in an unusual case 

a defendant would be able to show that his blood would not have been drawn if police had not 

been seeking BAC information, and that police could not have reasonably judged that a warrant 

application would interfere with other pressing needs or duties.”) (emphasis added); but see Vale 

v. Louisiana, 399 U.S. 30, 34 (1969) (citing with approval several cases placing upon the State 

the burden of proving the constitutionality of a warrantless search at a suppression hearing).  

 

In any event, Alito’s prefatory remarks were as follows: 

Today, we consider what police officers may do in a narrow but important category 
of cases: those in which the driver is unconscious and therefore cannot be given a 
breath test. In such cases, we hold, the exigent circumstances rule almost 
always permits a blood test without a warrant. When a breath test is impossible, 
enforcement of the drunk-driving laws depends upon the administration of a blood 
test. And when a police officer encounters an unconscious driver, it is very likely 
that the driver would be taken to an emergency room and that his blood would be 
drawn for diagnostic purposes even if the police were not seeking BAC 
information. In addition, police officers most frequently come upon unconscious 
drivers when they report to the scene of an accident, and under those circumstances, 
the officers’ many responsibilities—such as attending to other injured drivers or 
passengers and preventing further accidents—may be incompatible with the 
procedures that would be required to obtain a warrant. Thus, when a driver is 
unconscious, the general rule is that a warrant is not needed.  

 

Thomas wrote separately to concur only in the judgment. He also wrote separately in both McNeely 

and in Birchfield to express his opinion that exigent circumstances exception is the rule – and not 

the exception – in all DUI cases, not just those involving unconscious drivers. Some might argue 

that his broader view of the exigent-circumstances exception encompasses the plurality’s narrower 

view of the exception; therefore, five justices agree on the plurality’s narrower grounds, and there 

is precedential value in the Mitchell plurality. Others might argue that no five justices agreed on a 

single rationale and therefore, Mitchell yielded no precedent.  

 

Sotomayor wrote the dissenting opinion on behalf of herself and two other justices. Her statement 

of the law is not necessarily inconsistent with the plurality’s (“If there is time, get a warrant”), but 

they reached essentially opposite results. She called out the plurality’s unusual procedural 
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disposition (remanding the case for a hearing on exigent circumstances), given the fact that the 

State of Wisconsin conceded in the courts below that no exigent circumstances existed. There is 

much to be said for that observation. 

 

Gorsuch dissented to note his frustration, one shared by this author, that the plurality dodged the 

question before it, regarding the constitutionality of treating “implied consent” as “actual consent.” 

He simply wrote: 

 

We took this case to decide whether Wisconsin drivers impliedly consent to blood 
alcohol tests thanks to a state statute. That law says that anyone driving in 
Wisconsin agrees—by the very act of driving—to testing under certain 
circumstances. But the Court today declines to answer the question presented. 
Instead, it upholds Wisconsin’s law on an entirely different ground—citing the 
exigent circumstances doctrine. While I do not doubt that the Court may affirm for 
any reason supported by the record, the application of the exigent circumstances 
doctrine in this area poses complex and difficult questions that neither the parties 
nor the courts below discussed. Rather than proceeding solely by self-direction, I 
would have dismissed this case as improvidently granted and waited for a case 
presenting the exigent circumstances question. 

 

It remains unclear just what, if anything, Mitchell actually accomplished for DUI practitioners. 

Perhaps it yielded a precedential ruling regarding the well-developed law on exigent 

circumstances. However, as Justice Gorsuch noted, the real potential value of this case lay in its 

potential to speak to the extent to which state governments can legislate away a person’s Fourth 

Amendment right to insist that an officer get a search, rather than by their own consent. SCOTUS 

failed to do so. As stated above, by invoking implied consent laws to obtain actual consent to a 

breath test in the normal case, and by approving the use of the exigent circumstances exception in 

the rarer cases where drivers are unconscious, the issue of whether implied consent is as good as 

actual consent has been rendered unimportant and unlikely to receive a definitive answer from 

SCOTUS. 

 

V. Using SCOTUS decisions to advocate for clients in pretrial suppression hearings. 
 
The following excerpts from McNeely, Birchfield, and Mitchell may help you advocate for clients. 

Pinpoint citations are included for your convenience so these can be easily dropped into your 
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pleadings or legal memoranda. (Internal citations are omitted.) First comes the general proposition, 

which is a summary of, or advocacy-oriented takeaway, from the excerpt that follows. The 

italicized portions are not from the case, but the indented excerpts are. Consider these the “defense-

friendly” headnotes from these three cases.  

 
* * * 

 
From Missouri v. McNeely, 569 U.S. 141 (2013): 
 

Regarding the importance of obtaining a warrant to support intrusions of the human body: 
 

We first considered the Fourth Amendment restrictions on such searches 
in Schmerber, where, as in this case, a blood sample was drawn from a 
defendant suspected of driving while under the influence of alcohol. Noting 
that “[s]earch warrants are ordinarily required for searches of dwellings,” 
we reasoned that “absent an emergency, no less could be required where 
intrusions into the human body are concerned,” even when the search was 
conducted following a lawful arrest. 
 

McNeely, 569 U.S. at 148. 
 
Courts must consider facts showing that a particular officer had time to obtain a warrant. 
McNeely and Schmerber are fact-intensive opinions which resulted in the application of 
the exigent circumstances exception on those particular facts because those facts supported 
a finding that there was no time to obtain a warrant: 
 

We added that “[p]articularly in a case such as this, where time had to be 
taken to bring the accused to a hospital and to investigate the scene of the 
accident, there was no time to seek out a magistrate and secure a 
warrant.” “Given these special facts,” we found that it was appropriate for 
the police to act without a warrant.  
 

Id. at 151. 
 
Every factual scenario, whether it involves injuries or a hospital, or whether it does not, 
requires a case-by-case determination of whether it was truly impractical for the officer to 
obtain a warrant: 
 

In those drunk-driving investigations where police officers can reasonably 
obtain a warrant before a blood sample can be drawn without significantly 
undermining the efficacy of the search, the Fourth Amendment mandates 
that they do so. See McDonald v. United States, 335 U.S. 451 (1948) (“We 
cannot ... excuse the absence of a search warrant without a showing by those 
who seek exemption from the constitutional mandate that the exigencies of 



11  - Nero 
 

the situation made [the search] imperative”). We do not doubt that some 
circumstances will make obtaining a warrant impractical such that the 
dissipation of alcohol from the bloodstream will support an exigency 
justifying a properly conducted warrantless blood test. That, however, is a 
reason to decide each case on its facts, as we did in Schmerber, not to accept 
the “considerable overgeneralization” that a per se rule would reflect. 
 

Id. at 152–53. 
 
Unlike other situations, blood-alcohol testing does not create special urgencies, and some 
transport- and investigation-related delay will always be present; therefore, the State bears 
the burden of demonstrating special circumstances that make it impractical for the police 
to obtain a warrant: 
 

The context of blood testing is different in critical respects from other destruction-
of-evidence cases in which the police are truly confronted with a “ ‘now or never’ 
” situation. Roaden v. Kentucky, 413 U.S. 496, 505, 93 S.Ct. 2796, 37 L.Ed.2d 
757 (1973). In contrast to, for example, circumstances in which the suspect has 
control over easily disposable evidence, see Georgia v. Randolph, 547 U.S. 103, 
116, n. 6, 126 S.Ct. 1515, 164 L.Ed.2d 208 (2006); Cupp, 412 U.S., at 296, 93 
S.Ct. 2000, BAC evidence from a drunk-driving suspect naturally dissipates over 
time in a gradual and relatively predictable manner. Moreover, because a police 
officer must typically transport a drunk-driving suspect to a medical facility and 
obtain the assistance of someone with appropriate medical training before 
conducting a blood test, some delay between the time of the arrest or accident and 
the time of the test is inevitable regardless of whether police officers are required 
to obtain a warrant. See State v. Shriner, 751 N.W.2d 538, 554 (Minn.2008) 
(Meyer, J., dissenting). This reality undermines the force of the State's contention, 
endorsed by the dissent, see post, at 1575 (opinion of THOMAS, J.), that we 
should recognize a categorical exception to the warrant requirement because BAC 
evidence “is actively being destroyed with every minute that passes.” 
 

Id. at 153. 
 
Where the facts give the officer an opportunity to seek a warrant, the exigent-circumstances 
exception will not apply: 
 

Consider, for example, a situation in which the warrant process will not 
significantly increase the delay before the blood test is conducted because 
an officer can take steps to secure a warrant while the suspect is being 
transported to a medical facility by another officer. In such a circumstance, 
there would be no plausible justification for an exception to the warrant 
requirement. 
 

Id. at 153–54 (2013). 
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The law enforcement agency’s ability to seek telephonic or electronic warrants is relevant, 
and sometimes dispositive, to an exigency analysis: 
 

[T]echnological developments that enable police officers to secure 
warrants more quickly, and do so without undermining the neutral 
magistrate judge's essential role as a check on police discretion, are 
relevant to an assessment of exigency. That is particularly so in this 
context, where BAC evidence is lost gradually and relatively predictably. 
 

Id. at 155. 
 
For exigent circumstances to apply in a DUI case, there must be no time to secure a search 
warrant from a judge or other issuing magistrate: 
 

The State's proposed per se rule is overbroad because “[f]or exigent 
circumstances to justify a warrantless search ... there must ... be ‘no time 
to secure a warrant. 
 

Id. at 156. 
 
From Birchfield v. North Dakota, ___ U.S. ___, 136 S.Ct. 2160 (2016): 
 

No good reason exists to insist upon a more intrusive blood test when a breath test would 
adequately serve the same purpose, that is, in a situation where the police officer has 
suspicion of an alcohol-related DUI, but not a drug-related DUI: 
 

The most common and economical method of calculating BAC is by means 
of a machine that measures the amount of alcohol in a person's breath. One 
such device, called the “Drunkometer,” was invented and first sold in the 
1930's. . . . Over time, improved breath test machines were developed. 
Today, such devices can detect the presence of alcohol more quickly and 
accurately than before, typically using infrared technology rather than a 
chemical reaction. And in practice all breath testing machines used for 
evidentiary purposes must be approved by the National Highway Traffic 
Safety Administration. These machines are generally regarded as very 
reliable because the federal standards require that the devices produce 
accurate and reproducible test results at a variety of BAC levels, from the 
very low to the very high.  

 
Birchfield, 136 S.Ct. at 2167–68. 

 
[B]reath tests are capable of revealing only one bit of information, the 
amount of alcohol in the subject's breath. In this respect, they contrast 
sharply with the sample of cells collected by the swab in Maryland v. King. 
Although the DNA obtained under the law at issue in that case could 
lawfully be used only for identification purposes, the process put into the 
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possession of law enforcement authorities a sample from which a wealth of 
additional, highly personal information could potentially be obtained. A 
breath test, by contrast, results in a BAC reading on a machine, nothing 
more. No sample of anything is left in the possession of the police. 
 

Id. at 2177. 
 

[While breath tests are minimally intrusive, b]lood tests are a different 
matter. They “require piercing the skin” and extract a part of the subject's 
body. . . . And while humans exhale air from their lungs many times per 
minute, humans do not continually shed blood. It is true, of course, that 
people voluntarily submit to the taking of blood samples as part of a 
physical examination, and the process involves little pain or risk. 
Nevertheless, for many, the process is not one they relish. It is significantly 
more intrusive than blowing into a tube. Perhaps that is why many States' 
implied consent laws, including Minnesota's, specifically prescribe that 
breath tests be administered in the usual drunk-driving case instead of blood 
tests or give motorists a measure of choice over which test to take. 
 
In addition, a blood test, unlike a breath test, places in the hands of law 
enforcement authorities a sample that can be preserved and from which it 
is possible to extract information beyond a simple BAC reading. Even if 
the law enforcement agency is precluded from testing the blood for any 
purpose other than to measure BAC, the potential remains and may result 
in anxiety for the person tested. 
 

Id. at 2178. 
 

Because breath tests are significantly less intrusive than blood tests and in 
most cases amply serve law enforcement interests, we conclude that a breath 
test, but not a blood test, may be administered as a search incident to [arrest]. 
 

Id. at 2185. 
 
 Breath tests are valid searches incident to a DUI arrest, but blood tests are not: 
 

Having assessed the effect of BAC tests on privacy interests and the need for such 
tests, we conclude that the Fourth Amendment permits warrantless breath tests 
incident to arrests for drunk driving. The impact of breath tests on privacy is slight, 
and the need for BAC testing is great. 

 
We reach a different conclusion with respect to blood tests. Blood tests are 
significantly more intrusive, and their reasonableness must be judged in light of the 
availability of the less invasive alternative of a breath test. Respondents have 
offered no satisfactory justification for demanding the more intrusive alternative 
without a warrant. 
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Id. at 2184. 

 
 
From Mitchell v. Wisconsin, ___ U.S. ___, 139 S.Ct. 2525 (2019): 
 

While the Mitchell court did not squarely decide the issue of whether “implied consent” 
constitutes constitutionally valid “actual consent,” and was criticized by Justice Gorsuch’s 
dissent for failing to do so, it alluded to the fact that there is a difference between “actual 
consent” and “implied consent.” 
 

In considering Wisconsin's implied-consent law, we do not write on a blank 
slate. “Our prior opinions have referred approvingly to the general concept 
of implied-consent laws that impose civil penalties and evidentiary 
consequences on motorists who refuse to comply.” But our decisions have 
not rested on the idea that these laws do what their popular name might 
seem to suggest—that is, create actual consent to all the searches they 
authorize. Instead, we have based our decisions on the precedent regarding 
the specific constitutional claims [regarding warrant requirement 
exceptions] in each case, while keeping in mind the wider regulatory 
scheme developed over the years to combat drunk driving. 
 

Mitchell, 139 S. Ct. at 2532–33. 
 
The Mitchell court only spoke generally about how the exigent-circumstances exception 
might apply in cases involving unconscious drivers, did not even decide whether the 
exception applied to the facts of the case before it, and emphasized only that an officer’s 
“more pressing needs may,” but would not always, leave “no time to seek a warrant.” 
Thus, the relevant inquiry remains whether there was “no time to seek a warrant.” 
 

In McNeely, we considered how the exigent-circumstances exception 
applies to the broad category of cases in which a police officer has probable 
cause to believe that a motorist was driving under the influence of alcohol, 
and we do not revisit that question. Nor do we settle whether the exigent-
circumstances exception covers the specific facts of this case. Instead, we 
address how the exception bears on the category of cases encompassed by 
the question on which we granted certiorari—those involving unconscious 
drivers. In those cases, the need for a blood test is compelling, and an 
officer's duty to attend to more pressing needs may leave no time to seek a 
warrant. 
 

Id. at 2534–35. 
 

* * * 
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We should consider what the combined takeaway from these three cases is, as well as some ways 

to argue them in contested motion practice.  

 

Some cases, such as Schmerber and Mitchell, permissively apply the exigent-circumstances 

exception to the warrant requirement in any situation where an accident, injury, or hospitalization 

occurs. These circumstances, they reason, present additional delays that are absent in the routine 

DUI case. Oftentimes, cases will include reasoning to the effect of: “the officer was delayed in 

obtaining a blood draw due to the defendant’s medical condition.” This reasoning is problematic 

for several reasons. 

 
Mainly, even in less populated regions, more than one law enforcement officer will typically 

respond to such a serious situation. They can divide the work between themselves, with one 

applying for a warrant. However, even where only one officer is present, medical personnel 

generally arrives on scene as well. These situations are replete with opportunities for the main 

investigating officer either to (1) quickly brief another officer – even by phone, radio, text message, 

or any of the other means of communication available to officers in their patrol vehicles – so that 

the second officer can apply for the warrant based on hearsay, which is permitted under the law; 

or (2) use the time during which the driver is being medically cleared to complete the warrant 

application.  

 
Also, citing “medical delays” is just a different way of saying “the natural dissipation of alcohol 

over time.” According to McNeely, that is not an exigency. Moreover, the actual timeline in our 

cases frequently belies any contention that a driver’s medical condition prevented the officer from 

getting a warrant. Although the precise time of driving is often unknown, especially in the case of 

a single-vehicle accident, there is frequently significant downtime during and after investigation 

and transport to a hospital, during which law enforcement will generally have time either to (1) 

contact a judge and get a warrant, or (2) delegate that task to another law enforcement officer. 

 
Finally, many states’ case law on “retrograde extrapolation” — the practice of dialing back the 

blood alcohol level at the time of the blood draw to a known or speculated time of driving – is 

lenient to the prosecution. Some courts, in performing exigency analyses, give weight to certain 

statutory time periods that either affect the admissibility or probativeness of a blood test result 
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where the blood is drawn more than a given amount of time after the last time of driving. However, 

state governments cannot legislate away a person’s constitutional rights. The legislature could 

conceivably amend the pertinent statute to provide for a one-, two-, or four-hour window. The 

court has never explained — neither in Schmerber, McNeely, nor in Mitchell — why this 

legislative decision should affect a constitutional exigency analysis. 

 
VI. Understanding one novel type of challenge to some implied consent laws imposing civil 

consequences for refusing consent to a blood draw. 
 

This legal challenge does not help lawyers in states with criminal refusal statutes. Post-Birchfield, 

it is already unlawful to criminalize a driver’s refusal to a warrantless blood test. This legal 

challenge also does not help lawyers representing clients who have submitted to a breath test. As 

we know, Birchfield held that breath tests are valid searches incident to arrest. This legal challenge 

is available only when the specific implied consent law at issue (1) allows the officer to civilly 

punish a driver, (2) for refusing a blood test, (3) where the officer reasonably suspects only 

intoxication by alcohol, and not by controlled substances. The sample motion is attached. 

However, it is intended only as a starting point and, should you choose to adopt this argument, it 

will be necessary for you to supplement some sections with law specific to your state.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 


