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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF THE BRONX, CRIMINAL DIVISION, PART HXX 
__________________________________________ 
         
THE PEOPLE OF THE STATE OF NEW YORK  
                                     
                                                                            
  -against-                           

NOTICE OF                                      
MOTION TO COMPEL 
DISCOVERY 

                                     
JOHN DOE,      IND. NO. xxxx-2015 
                                     
                     Defendant.                
__________________________________________          
 
 
 PLEASE TAKE NOTICE, that upon the annexed affirmation of Sidney Thaxter, Esq., and 

the prior proceedings in this case, the undersigned will move this Court at 265 East 161st Street, 

Bronx, N.Y., Part HXX, on the 31st  day of May, 2015, at 9:30 a.m., or as soon thereafter as 

Counsel may be heard for an Order granting the following relief: 

1. Ordering the prosecution to turn over discovery pursuant to C.P.L. 240.20 and Brady v. 

Maryland, 373 U.S. 83, 87 (1963). 

2. Granting such additional relief as the Court deems just and proper. 

 

DATED:  Bronx, New York 
  May 1, 2017 
         _____________________ 
         Sidney W. Thaxter, Esq. 
         THE BRONX DEFENDERS 
         360 E. 161st St. 
         Bronx, New York 10451 
         (347)842-1204 
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TO:  DARCEL D. CLARK 
 District Attorney 
 Bronx County 
 Attn: A.D.A.  
 
 Clerk of the Supreme Court 
 Bronx County 
 Criminal Division 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF THE BRONX, CRIMINAL DIVISION, PART HXX 
__________________________________________ 
         
THE PEOPLE OF THE STATE OF NEW YORK  
                                     
                                                                            
  -against-                           

AFFIRMATION  
                                     
JOHN DOE,      IND. NO. xxxx-2015 
                                     
                     Defendant.                
__________________________________________          
 
 
  Sidney Thaxter, Esq., an attorney duly authorized to practice law in New York State, under 

penalty of perjury, swears the following to be true: 

1. I am associated with The Bronx Defenders, and am attorney of record for John Doe. I am 

familiar with the facts of this case and the prior proceedings held in it. 

2. This affirmation is made in support of Ms. Doe’s Motion to Compel. 

3. Unless otherwise indicated, all allegations of fact are based upon inspection of the record, 

initial investigations of facts and circumstances surrounding the incident, and discussions 

with the assistant district attorney, and are made on information and belief. 

The Robbery and Subsequent Investigation 

4. On _______, 2015, at approximately 9:30 a.m. the complainant ____ was robbed at 

gunpoint of a cellular phone and United States currency. The three perpetrators fled on foot 

and were not apprehended at the scene. All three were strangers to the complainant at the 

time of the incident.  
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5. Upon information contained in the discovery and upon information and belief the detective 

in this case requested and was provided with a subpoena for the phone records of the phone 

removed from ___________. These records were for the time period of 11/22/2015 to 

1/22/2016, and were requested in order to determine the location of the perpetrator of the 

robbery.  

6. Inspection of the discovery reveals that the detective in this case requested an alert be placed 

in the Electronic Identification Program (“EIP”), on November 23, 2015. Additionally, Dt. 

Cordero emailed the Stolen Property Inquiry Section(“SPIS”) to request an alarm be placed 

on the iPhone. An individual by the name of Heyward placed the alarm on the iPhone and 

responded to Dt. Cordero via email. These “alarms” or “alerts” utilize the international 

mobile equipment identifier (“IMEI”)  number to identify the phone if it ever connects to 

any mobile network.   

7. Upon information contained in the discovery the complainant in this case sent an email to 

Dt. Cordero on November 23, 2015, containing, in part, what he believed was a photograph 

of the person who robbed him at gunpoint.  

8. On November 25, 2015, Dt. Cordero sent that same photograph to the Facial Identification 

Section(“FIS”) of the New York City Police Department (“NYPD”). FIS Dt. Thomas 

Donohue subsequently returned a “possible match report” containing an image that they 

identified as John Doe. This information was used to locate Mr. Doe and subsequently 

apprehend him.  

9. Upon information and belief facial recognition programs like the one utilized by FIS are not 

completely automated and instead function through a combination of algorithmic and 



 

 
 
 5 

human comparisons.  Facial recognition programs like those utilized by FIS function as 

follows: first the unknown/”probe” photograph(like the photo provided by the complainant 

to Dt. Cordero), second the unknown/”probe” photo is templated, third it is compared 

against a database of photographs, then the program creates a “candidate list” (this is 

comprised of a list of photographs that an algorithm determines are either within a certain 

percentage of similarity or a set number of photographs with the greatest percentage of 

similarity). See Patrick Grother & Mei Ngan, Face Recognition Vendor Test (FRVT) 

Performance of Face Identification Algorithms, at 16, 41 (May 26, 2014). In the process of 

creating a candidate list the algorithm assigns a percentage of similarity between the probe 

photo and each photo in the candidate list. See id. After this is all completed a human must 

examine the “candidate list” and make their own determination as to whether any of the 

photos are a potential match for the unknown/”probe” photo. See id. at 41. 

10. What this means is that in this case in addition to the facial recognition program matching 

Mr. Doe’s photograph and name to the unknown/“probe” photo, it matched the photographs 

and names of many people. Thus the computer program created a list of suspects from 

which Dt. Thomas Donohue selected Mr. Doe’s photograph.  

11. Facial recognition software has become increasingly accurate over the years. See id. at 2 

(May 26, 2014). However, recognition error rates vary drastically(up to 50%) across 

algorithms and vendors. See id. at 3. Additionally, across all vendors error rates increase 

with younger individuals- drastically increasing the likelihood of false positives for 

teenagers and young adults. Id. at 4, 36-38. Furthermore, for all vendors the likelihood of 

false positives increase with larger databases. Id. at 4, 27-35. 
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12. Upon information and belief, the only evidence linking Mr. Doe and the co-defendant to the 

crime that will be presented at trial is the testimony of the complainant Waddy De La Cruz. 

There was no physical evidence recovered from either defendant, no video recordings of the 

incident, and no other eyewitnesses.  

Procedural History 

13. Mr. Doe was arrested on November 30, 2015, and arraigned the following day for the 

robbery that allegedly occurred on November 22, 2015. At his arraignment Mr. Doe was 

released on his own recognizance. On January 11, 2016, Mr. Doe was arraigned on an 

indictment that included Robbery in the First Degree [P.L. 160.15(4)] and related charges. 

One of the items stolen in this case was the cellular phone of the complainant Waddy De La 

Cruz. The complainant has at all times maintained the robbers were strangers to him prior to 

the incident.  

14. On February 9, 2016, previous defense counsel filed a request for a bill of particulars and a 

demand for discovery. Exhibit A. Defense counsel also filed a motion compelling discovery 

and a response to the bill of particulars. In response to this motion the prosecution stated 

that all tapes or electronic recordings would be turned over to defense counsel, that the 

prosecution was not in possession of any photographs or drawings, and that the district 

attorney was not aware of any information that must be turned over pursuant to the 

Constitution of New York State or United States. In a decision dated March 1, 2016, the 

court simply stated “[t]he People are reminded of their present and continuing obligations 

pursuant to Brady v. Maryland, 373 U.S. 83 (1963) to disclose any exculpatory material. 

Further, if the People are in doubt as to whether any item is Brady material, such material 
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should be submitted to the presiding Court for in camera inspection.”  

15. Some discovery was served off calendar on a date unknown to presently assigned counsel. 

Additional discovery was served on August 9, 2016. However, present counsel is not aware 

of what, specifically, was turned over on each date. Although 911 recordings and radio runs 

were turned over at some point they did not relate to the present case.  

16. Present defense counsel, upon being assigned to the case, inspected the discovery that had 

been turned over by the prosecution made further demands pursuant to C.P.L. 240.20 and 

Brady v. Maryland, on December 1, 2016, including:  

a. The candidate list generated from the Facial Identification Section software and 
examined by DT Thomas Donohue 

b. Any electronically generated information related to the candidate list generated from 
the Facial Identification Section software and examined by DT Thomas Donohue 
including but not limited to the defendant’s location or ranking within the candidate 
list and the similarity or confidence level score associated with each candidate, 
including the defendant 

c. Any notes/communications/writings by DT Thomas Donohue regarding the 
selection of Mr. Doe’s photo from the candidate list 

d. The original digital copy of the unknown/probe photograph utilized in the 
comparison and any information possessed by the NYPD indicating the image 
quality 

e. The original digital copy of the photograph of the defendant that is enrolled in the 
Facial Identification Section database and any information possessed by the NYPD 
indicating the image quality 

f. Any and all information relating to the collection and origin of the enrolled 
photograph in the Facial Identification Section database including but not limited to: 
search warrants, search warrant applications, and other search warrant materials, and 
any case/indictment numbers related to the investigation that recovered the photo 

g. The departmental policy or standard operating procedure followed for enrolling 
photographs into the Facial Identification Section database, including the procedure 
under which the defendant’s photo, which appeared in the candidate list, was 
enrolled 

h. Any other reports generated by the Facial Identification Section database in relation 
to the inquiry into the unknown/probe photograph 

i. Any reports reviews or documentation of accuracy testing of the facial recognition 
system employed by the Facial Identification System, including company accuracy 
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tests or departmental or independent tests 
 

 Exhibit B.  

17. The assigned ADA did not provide the requested materials nor did they provide a response 

to the request. After learning the assigned ADA had a new surname as a result of marriage 

defense counsel refilled the on February 6, 2017. Exhibit C. 

18. Defense counsel also filed an additional demand on February 6, 2017, including the 

following missing documents: 

a. 911 recordings 
b. radio runs  
c. results of the 11/23/15 subpoena request  
d. the email sent to DT Cordero by ______ on 11/23/15 
e. any response to the email sent to DT Cordero by ____ on 11/23/15 
f. email to Sec IIA Heyward to DT Cordero on 11/23/15 
g. email from Sec IIA Heyward to DT Cordero on 11/23/15 
h. the “IEP application” and any and all documents or communications related to the 

application 
 
Exhibit D. 
 

19. Defense has not received a response to any, discovery requests either denying the existence 

of the requested documents or refusing to comply with the requests.   
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF THE BRONX, CRIMINAL DIVISION, PART HXX 
__________________________________________ 
         
THE PEOPLE OF THE STATE OF NEW YORK  
                                     
                                                                            
  -against-                           

MEMORANDUM OF LAW 
                                     
JOHN DOE,      IND. NO. xxxx-2015 
                                     
                     Defendant.                
__________________________________________          

 

20. Pursuant to Brady v. Maryland, 373 U.S. 83 (1963), and C.P.L. 240.20 Mr. Doe now 

moves this Court to compel the prosecution to provide the defense with the copies of the 

requested materials.  The prosecution have within their exclusive possession this 

information which is material and favorable information to the defense, and they are 

willfully suppressing it.  Additionally, the prosecution possesses information that is required 

to be disclosed pursuant to C.P.L. 240.20 subsections (c), (d), (g) and (h).  

21. “To the extent that a prosecutor knows of material evidence favorable to the defendant in 

a criminal prosecution, the government has a due process obligation . . . to disclose that 

evidence to the defendant.”  Leka v. Portuondo, 257 F.3d 89, 98 (2d Cir. 2001).  Such 

information “includes not only evidence that is exculpatory, i.e., going to the heart of the 

defendant's guilt or innocence, but also evidence that is useful for impeachment, i.e., 

having the potential to alter the jury's assessment of the credibility of a significant 

prosecution witness.” Id. (citing Brady v. Maryland, 373 U.S. 83 (1963)); see also United 

States v. Gil, 297 F.3d 93, 101 (2d Cir. 2002); St. Germain v. U.S., 2004 WL 1171403, at 
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*2 (S.D.N.Y. 2004).  Whether certain evidence is material must be evaluated within the 

context of the other evidence in the case.  “Materiality is assessed in light of the totality of 

the trial evidence. Where the evidence against the defendant is ample or overwhelming, 

withheld Brady material is less likely to be material than if the evidence of guilt is thin.” 

Gil at 103.  Moreover, in determining materiality, the court must consider the cumulative 

effect of the suppressed evidence, not the effect of each piece of withheld evidence “item 

by item.”  Kyles v. Whitley, 514 U.S. 419, 420(1995).  Brady requires disclosure of the 

material exculpatory evidence early enough so that the defense can make use of the 

information at trial.  See Leka, 257 F.3d at 102.  

22. When appellate courts evaluate the viability of Brady claims, the following principle 

applies: If there exists a reasonable possibility that the disclosure would have changed the 

result of the proceedings, the materiality element is established.  People v. Vilardi, 76 

N.Y.2d 67, 77 (1990).  “A reasonable probability is a probability sufficient to undermine 

confidence in the outcome.”  Id. at 74.  Moreover, “[W]here the defense itself has 

provided specific notice of its interest in particular material, heightened rather than 

lessened prosecutorial care is appropriate”.  Id. at 77. 

23. Furthermore, in addition to the constitutional requirements of Brady New York discovery 

law requires the prosecution to turn over numerous categories of information regardless 

of whether it is favorable to the defendant. See C.P.L. 240.20. 

The 911 Recordings and “Radio Runs” 

24. The 911 recordings and so called “radio runs” consist of recordings of 911 calls made by 

the complainant and recordings of radio messages transmitted by responding officers at the 
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location and time of the incident. The prosecution has turned over an “Event Chronology” 

related to this case. This means that recordings of radio communications were also made. 

These materials consist of “tapes or other electronic recordings which the prosecutor intends 

to introduce at trial, irrespective of whether such recording was made during the course of 

the criminal transaction…” and therefore must be provided to defense counsel prior to trial 

upon request. See C.P.L. 240.20(g). 

The Results of the Cellular Phone Records Request and Alarms 

25. The results of the phone records request and phone alarms are favorable to Mr. Doe as they 

would tend to show that the phone was not tracked to an area near his home.  

26.  Here discovery shows that the police subpoenaed phone records for the complainant’s 

phone in order to locate suspects. Furthermore, the discovery shows that through a series of 

emails several “alarms” were placed on the complainant’s phone that would have allowed 

police to track it across phone networks. Upon information and belief, the records and 

alarms did not connect Mr. Doe to the stolen cellular telephone.  Therefore, the records and 

results would be favorable to Mr. Doe and must be disclosed. Brady v. Maryland, 373 U.S. 

83 (1963); C.P.L. 240.20(h). 

The Candidate List, Related Reports, and Data 

27. The candidate list generated by the FIS software and the data connected to it is favorable to 

Mr. Doe in that it undermines the identifications of Mr. Doe as the robber and could 

potentially be used to demonstrate evidence of third party guilt. Furthermore, even if it was 

not considered Brady material it would be discoverable under C.P.L. 240.20(c). 

28. It is clear that where an individual other than the defendant is identified as a potential 
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suspect that identification is discoverable under Brady v Maryland. See People v. Poventud, 

10 Misc.3d 337 (2005). This includes identifications made by individuals who do not testify 

at trial, but whose identifications that could create leads to further information favorable to 

the defense. See Jamison v. Collins, 291 F.3d 380 (6th Cir. 2002); People v. Lumpkins, 141 

Misc.2d 581 (Sup. Ct. Kings Co. 1988); People v. Robinson, 133 A.D.2d 859 (2d Dept. 

1987); People v. Carver, 114 A.D.3d 1199 (4d Dept. 2014). Such testimony is also Brady 

where it could possibly aid the defendant in raising the defense of third party culpability. 

See People v. Primo, 96 N.Y.2d 351(2001); People v. Negron, 26 N.Y.3d 262 (2015).  

29. In Poventud, the Court held that the fact that the eyewitness was shown a photograph of 

the defendant’s brother by a detective and wrote, “looks a lot like him,” or some variation 

thereof, was Brady. Poventud, 10 Misc.3d at 340. The court explained that the fact that the 

defendant’s brother looked similar to him and was incarcerated at the time of the robbery 

was a crucial issue for the jury to consider, but this did not change the fact that disclosure 

was compelled. Id. at 340-341. The Court further explained that even if the identification 

was “tentative” it should have been turned over. Id. at 341. The identification clearly could 

have been used to undermine the complainant’s testimony that they recognized the 

defendant as one of the individuals who robbed and shot them.   

30. Here, the police utilized facial recognition software to populate a list of individuals (the 

“candidate list”) from within a police database that an algorithm identified as similar to 

the suspect photograph (the unknown/“probe” photograph). In other words, the police 

software made an identification of a group of individuals, only one of which was Mr. 

Doe. It does not matter that the identifications made in creating the candidate list, like the 
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one in Poventud were “tentative” and followed by additional procedures identifying Mr. 

Doe. The fact that other individuals were identified as possible suspects along with Mr. 

Doe could potentially undermine the prosecution’s theory that Mr. Doe was the 

perpetrator. What the, “defense and jury does with it is totally within their respective 

province of advancing a criminal defense and as fact finders.” Id.  

31. However, even if the candidate list and related information are used only as a lead to 

develop further evidence, disclosure is compelled under Brady. In Lumpkins, a witness 

called crime stoppers and identified two men, neither of which was the defendant, as the 

shooters. Lumpkins, 141 Misc.2d at 581. After receiving the call, the assigned detective 

asked the Latent Finger Print Unit to do a comparison of the individuals identified, which 

apparently produced a negative result. See id. at 584. The detective did not turn over the 

DD5 documenting the crime stoppers call and the witness who made the call was not called 

at trial. Id. 

32. The prosecution argued that Brady only, “requires a new trial only if the material is 

‘evidence’…” Id at 587. However, the Court explained that while they had, “found no 

reported decisions dealing with suppression of leads to possible exculpatory evidence, it 

can hardly be doubted that the requirement of due process underlie the Brady rule 

includes disclosure of exculpatory leads…” Id. at 588. The Court commented that 

disclosure was warranted even where the detective, “had valid reasons to consider the 

witness[who identified the other suspects] to be unbelievable.” Id. The Court also noted 

that the defense could have used the evidence in a variety of ways. First, they could have 

cross examined the detective on his failure to fully investigate the leads. Id. at 590. It 
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could have decided to show photographs to the eyewitnesses. Id. Finally, they could have 

even called the suspects to the stand and given them the opportunity to claim their 

privilege against self-incrimination. Id. Furthermore, after investigation into the two 

individuals they could have perhaps introduced evidence of those individuals having 

participated in the crime. See e.g. Primo, 96 N.Y.2d at 351. 

33. It is clear from discovery that FIS detectives identified Mr. Doe as a suspect. However, in 

making the identification of Mr. Doe the software also, as a function of its design, 

identified other individuals similar to the unknown/“probe” photograph. Therefore, even 

if the prosecution does not intend to introduce the candidate list at trial, it must be turned 

over so that counsel can further investigate the individuals identified, potentially show the 

photographs to eyewitnesses, call the individuals identified to the stand, or impeach the 

police on their incomplete investigation. Furthermore, depending on the quality of the 

information contained in the candidate list Mr. Doe may wish to pursue the defense of 

culpabilities of third parties must be disclosed.  

34. The results of the FIS analysis are also discoverable under New York statutory law. The 

Criminal procedure law states that, “upon a demand to produce by a defendant…” the 

prosecution must produce, “the following property…[a]ny written report or document, or 

portion thereof, concerning a… scientific test or experiment, relating to the criminal 

action or proceeding which was made by, or at the request or direction of a public servant 

engaged in law enforcement activity, or which was made by a person whom the 

prosecutor intends to call as a witness at trial, or which the people intend to introduce at 

trial” C.P.L. 240.20(1)(c).  
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35. The term “property” is defined as “any existing tangible personal or real property, 

including, but not limited to, books, records, reports, memoranda, papers, photographs, 

tapes or other electronic recordings…” C.P.L. 240.10(3)(emphasis added). This list “is a 

non-exhaustive, exemplary one and therefore items of discovery may include ‘property’ 

not expressly listed.” People v. Jones, 47 N.Y.S.3d 689, 693 (Sup. Ct. Bronx Co. 2017).  

36. Additionally, the Court of Appeals has expressed an expansive view of discovery in New 

York. See id. citing People v. Colavito, 87 N.Y.2d 423 (1996); People v. DeGata, 86 

N.Y.2d 40 (1995); People v. Copicotto, 50 N.Y.2d 222 (1980). Thus Courts have 

determined things like raw data .fsa files related to DNA samples and controls are 

discoverable property under the Criminal Procedure Law. Jones, 47 N.Y.S.3d at 697. 

Similarly, Courts have found computer source code is discoverable as it is “a species of 

‘text’ that must be written on a computer chip and ‘concerns’ scientific tests of the 

particular machine to which it relates…” and therefore is “a written document within the 

meaning of C.P.L. 240.20(1)(c).” People v. Robinson, 53 A.D.3d 63, 68 92 (2008). As are 

forensic computer reports and the mirror images from a computer hard drive. People v. 

Sinha, 19 N.Y.932 (2012).  

37. In Sinha, the prosecution conducted an examination of a computer hard drive that 

generated a mirror image of the drive. See id at 935. A mirror image is a digital copy of a 

drive created automatically by a combination of a write blocker and accompanying 

computer software. During the process they also created a forensic report, “which noted 

that certain on-line names had been found and printouts of several files of interest, 

including emails and photographs.” Id. The court found that these things were properly 
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disclosed to defense counsel as “‘reports or documents’ concerning scientific tests or 

experiments performed on the hard drive.” Id. at 936.  

38. Here a suspect photograph was run through a computer program in order to generate a list 

of potential suspects that includes photographs and identifying information. In addition to 

this candidate list the facial recognition analysis would indicate the defendants rank 

within the candidate list and a percentage of similarity assessed by the program. The 

computer generated data and reports here, like the hard drive examination in Sinha clearly 

constitutes “reports or documents” concerning scientific tests or experiments.  

39. For these reasons the candidate list and related data ranking the faces and individuals that 

were returned must be turned over. As should any other data, notes, or reports related to 

the FIS analysis performed by Dt. Thomas Donohue.  

Documents or Reports Detailing the Accuracy of the Facial Recognition System Employed by 
FIS & the NYPD 
 

40. Documents related to the accuracy of the facial recognition software must be turned over 

because they reveal information that can be used to cross examine prosecution witnesses 

and impeach the accuracy of their evidence and investigatory methods. See Gil, 297 F.3d at 

93. Additionally, they are exculpatory in that they demonstrate weaknesses in the 

governments proof against Mr. Doe.  

41. It is clear that while the accuracy of facial recognition has improved, error rates vary 

drastically(up to 50%) across algorithms and vendors. Additionally, false positive 

identifications increase with the decrease in the subject photos age and with increases in 

database size. Mr. Doe was only 19 years old at the time of his arrest and given known 



 

 
 
 17 

issues with facial recognition software was subject to increased likelihood of a false positive 

identification. Therefore, any information related to the general error rates as well as the 

specific error rates for his age group are clearly favorable to the defense.  

CONCLUSION 

42. The requested 911 calls, radio runs, cellular phone evidence, and facial recognition 

materials are discoverable pursuant to Brady v. Maryland, 373 U.S. 83 (1963), and C.P.L. 

240.20. Mr. Doe therefore moves this Court to compel the prosecution to provide the 

defense with the copies of the requested evidence.   

  

 WHEREFORE, the undersigned requests that the foregoing motion be granted and requests 

such other and further relief as this Court may deem just and proper. 

DATED: Bronx, NY 
  May 1, 2017 
 
 
        ______________________________ 
        Sidney Thaxter, Esq. 
        Counsel for John Doe    
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