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No.’s M-08-001S and M-08-002S 
 
IN RE      § IN THE DISTRICT COURT 
      § 
SEARCH WARRANTS    § 51st JUDICIAL DISTRICT 
      § 
NO.’S M-08-001-S and M-08-002-S§ SCHLEICHER COUNTY, TEXAS 
 
 

CONSOLIDATED AND RENEWED REQUEST FOR ISSUING MAGISTRATE TO 
CONDUCT HEARING REGARDING ISSUANCE OF SEARCH AND  

ARREST WARRANT AND MOTION TO INCLUDE CONDITIONS OF 
CONFIDENTIALITY IN SAFEKEEPING ORDER 

 
[Arts. 18.12 and 13, of the Texas Code of Criminal Procedure, 1st and 4th Amendments to 

the U.S. Constitution, and Arts. 1 §9 and 1§6 of the Texas Constitution] 
 

TO THE HONORABLE BARBARA LANE WALTHER, DISTRICT JUDGE FOR THE 
51ST JUDICIAL DISTRICT, SCHLEICHER COUNTY, TEXAS: 
 
 NOW COMES the Fundamentalist Church of Jesus Christ of Latter Day Saints 

(“Church”) and Lyle Jeffs, by and through its attorneys and files this Consolidated and Renewed 

Request for issuing Magistrate to Conduct a Hearing Regarding Issuance of Search and Arrest 

Warrant and Motion to Include Conditions of Confidentiality in Safekeeping Order, and in 

support of this motion, Movants would show: 

JURISDICTION AND AUTHORITY 

 This Honorable Court, as the issuing magistrate of the arrest and search warrant in 

question has continuing authority and a continuing obligation to insure that the execution of 

same comports with both statutory and Constitutional proscriptions. In Texas, the Religious 

Freedom Restoration Act (“the Act) provides additional protections, that when the State puts a 

substantial burden upon a person’s free exercise of religion; it may serve as a defense in a 

judicial proceeding.  See §§110.004 and 110.011, Civ.P.R.Code. More importantly, the 
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aggrieved Church or parishioners may obtain declaratory or injunctive relief to prevent the 

substantial burden of their free exercise of religion.  See § 110.006(b), Civil P.R.Code.1 They 

also have standing in judicial proceedings to assert their rights because “the Act” expressly 

provides that: 

“A person whose free exercise of religion has been substantially burdened in 
violation of Section 110.003 may assert that violation as a defense in a judicial or 
administrative proceeding without regard to whether the proceeding is brought in 
the name of the state or by any other person.” 

 
 And in Section 110.003(b)(2), the Act requires that the action of searching these 

premises, their entry, the reviewing of any religious sanctuary and/or religious material must be 

conducted in the least restrictive means of furthering that interest. 

Section 110.003 provides: “Religious Freedom Protected.  (a) Subject to 
Subsection (b) a government agency may not substantially burden a person’s free 
exercise of religion.  (b) Subsection (a) does not apply if the government agency 
demonstrates that the application of the burden to the person; (1) is in furtherance 
of a compelling governmental interest; and (2) is the least restrictive means of 
furthering that interest. (c) A government agency that makes the demonstration 
required by Subsection (b) is not required to separately prove that the remedy and 
penalty provisions of the law, ordinance, rule, order, decision, practice, or other 
exercise of governmental authority that imposes the substantial burden are the 
least restrictive means to ensure compliance or to punish the failure to comply.” 

 
 In addition, Art.  18.12 of the Texas Code of Criminal Procedure requires in mandatory 

terms that: 

“Art.  18.12.  MAGISTRATE SHALL INVESTIGATE 

The magistrate, upon the return of a search warrant shall proceed to try the 
questions arising upon same, and shall take testimony as in other examinations 
before him [or her].”  Emphasis supplied. 

 
 The Texas Code of Criminal Procedure clearly authorizes and mandates that this court 

has not just continuing authority, but a mandatory duty to see that the warrant and its execution 
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are carried out according to the law, as well as an obligation to “take testimony as in other 

examinations” in order to assure that same is accomplished. 

 Furthermore, Art.  18.13 of the Texas Code of Criminal procedure similarly mandates 

that “[i]f the magistrate is not satisfied, upon [such] investigation, that there was good ground for 

the issuance of the warrant, he shall discharge the defendant and other restitution of the property 

taken.”  See In re Cornyn, 27 S.W.3d 327 (Tex.App.-Houston, 2000)[The issuing court is the 

proper court to maintain continuing jurisdiction]. 

PARTICULARIZED PROBABLE CAUSE AND THE RELATIONSHIP OF RELIGIOUS 
FREEDOMS TO THE REQUIREMENT OF “REASONABLENESS” 

 
 The warrant in question seeks the arrest of a particular individual [Dale Barlow] and to 

search for marriage and birth records relating to that individual and another [Sarah Jessop].  The 

warrant purports to authorize the search of any and all “buildings, medical facilities, structures, 

places and vehicles.”  Although the authorities were well aware of the fact that the major 

structure on these thousands of acres is a religious temple, and although the warrant specifically 

describes “medical facilities” there is no mention of a structure dedicated solely to religious 

purposes.  Moreover, there are dozens of separate and distinct residential homes (family 

dwellings)within this community, without any particularized probable cause to believe said 

individual and/or property would be located within a specific home or residence.  See Morales v. 

State, 640 S.W.2d 273 (Tex.Crim.App.  1982). 

 Moreover, the authorities were advised prior to entering the community that the subject 

of the arrest warrant has been located in the State of Arizona and interviewed him by telephone.  

He was also interviewed by Arizona State CPS Officers, Candice Brown and Vince Vincent, as 
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well as Sgt.  Helaman Barlow, a sex crime and child abuse investigator who can be reached by 

telephone at (435)616-2150 or (928)875-2695. 

  Just as the “reasonableness” standard of U.S. v.  Leon, 468 U.S. 897 (1984)2 would not 

permit the wholesale search of every apartment in a complex, every house in a religious 

community, neither will the First Amendment to the U.S. Constitution, nor the separate, distinct 

and even broader religious freedoms guaranteed by Art.  1, §6 of the Texas Constitution, when 

coupled with the Constitutional requirement of “reasonableness,” permit the rummaging through 

of a religious sanctuary outside Eldorado, Texas, anymore than it would permit authorities to 

rummage through Saint Patrick’s Cathedral, were it so situated. 

THIS COURT’S DUTY AND AUTHORITY TO ISSUE A SAFEKEEPING ORDER 

 Article 18.10 of the Texas Code of Criminal Procedure provides that, upon the return of a 

search warrant, an officer who seizes property “shall retain custody of it until the magistrate 

issues an order directing the manner of safekeeping the property.”  Tex. Code Crim. Pro. Art. 

18.10.  Article 18.11 also expressly contemplates the issuance of the magistrate’s safekeeping 

order where it states:    

“Property seized pursuant to a search warrant shall be kept as provided by the 
order of a magistrate issued in accordance with Article 18.10 of this code.”  Tex. 
Code Crim. Pro. art. 18.11.   

 

 Courts have held that the power conferred to a magistrate by Articles 18.12 and 18.10  

“necessarily includes the authority to amend safekeeping terms,” and amendment may include 

                                                           
2“[Fourth Amendment rights]... are not mere second-class rights but belong in the catalogue of indispensable 
freedoms.  Among deprivations of rights, none is so effective in cowing a population, crushing the spirit of the 
individual and putting terror in every heart.”  Illinois v. Gates, 462 U.S. 213, 274-5 (1983). 
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the return of the seized property.  In re Cornyn, 27 S.W.3d 327, 334 (Tex. App. - Houston [1st 

Dist.] 2000, orig. proceeding).   

 Accordingly, this Court has the power to issue a safekeeping order to the officer with 

custody of seized property, particularly directing the manner in which the property may be held, 

released, or disposed.    

PUBLICATION OF THE DOCUMENTS AND RECORDS SEIZED WOULD VIOLATE 
THE CLERGY-PENITENT AND ATTORNEY-CLIENT PRIVILEGES AND INFRINGE 
UPON THE FIRST AMENDMENT RIGHTS OF THE CHURCH AND ITS MEMBERS 
  
 The documents and records seized from the Temple contain information considered 

sacred and private in the legitimate religious belief of the Church.  This information is held 

closely and reverently by the Church pursuant to its member’s beliefs in the integrity of the 

family and a community of people who share a common creed.  To allow the wholesale 

publication of this sacred information by law enforcement agents would egregiously tread upon 

one of the canonical tenets of the Church and its members.    

 The documents and records seized also represent confidential communications between 

members of the Church and their spiritual advisors, and, as such, fall within the protections of 

the clergy-penitent privilege.  Texas Rule of Evidence 505.  This privilege may be claimed by 

the clergy on behalf of the communicant.  Texas Rule of Evidence 505(c).   

 It is within the power of this Court to restrict the dissemination and publication of 

information which may implicate fundamental First Amendment rights of privacy, religion, and 

assembly.  By way of example, in Seattle Times Co. v. Rhinehart, 467 U.S. 20 (1984), the United 

States Supreme Court affirmed a state court’s protective order restricting the dissemination of 

information obtained from a religious organization by a newspaper during civil discovery.  The 
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Court held that the First Amendment press and speech rights of the newspaper did not vitiate the 

First Amendment rights of the religious organization’s “members and donors to privacy, freedom 

of religion, and freedom of association.”  467 U.S. 20, 25.      

 The First Amendment and Art. 1 §§6 and 8 also protect religious practices.  While very 

old Supreme Court cases held that plural marriage is properly criminalized even for those whose 

tenets of faith accept it,3 more recently the Supreme Court has recognized that religious practices 

that violate general criminal laws, may still be followed without fear of prosecution. 

 In Church of the Lukumi Babalu Aye, Inc., et al., v. City of Hialeah, 508 U.S. 520, 113 

S.Ct. 2217 (1993), the Court held that the government did not demonstrate a compelling interest 

by arguing it was promoting public health and preventing cruelty to animals to overcome the 

First Amendment protection accorded to the religious ritual sacrifice of chickens.  In Gonzales, 

et al. v. O Centro Espirita Beneficente Uniao do Vegetal, et al., 546 U.S. 418, 126 S.Ct. 1211 

(2006), the Court held that the government did not demonstrate a compelling interest by arguing 

it needed to uniformly enforce controlled substances laws to overcome the First Amendment 

protection for the religious consumption of tea containing a hallucinogen. And, in the dissent to 

the Lawrence v. Texas, 539 U.S. 558, 590 (2003), Justice Scalia wrote that the majority opinion’s 

recognition of constitutional protections afforded the personal decisions related to marriage and 

recognition that personal intimate relationships constitute an exercise of liberty has far reaching 

implications including potentially invalidating laws against bigamy.  Lawrence, supra, overruled 

Bowers v. Hardwick, 478 U.S. 186 (1986), since it criminalized conduct based on moral choices. 

FIFTH AND FOURTEENTH AMENDMENTS TO THE U.S. CONSTITUTION, 

                                                           
3Reynolds v. U.S., 98 U.S. 145, 166, 1878 WL 18416 (1878); Miles v. U.S., 103 U.S. 304, 310, 
1880 WL 18845 (1880). 
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DUE PROCESS AND ART. 1 §§13 AND 19 OF THE TEXAS CONSTITUTION 

 The taking of DNA samples through buccal swabs, blood being drawn, and the taking of 

pubic hair are searches and seizures for which no warrant issued.  The hallmarks of a seizure is 

whether an intrusion impinges one’s expectation of privacy or right to be left alone.  Katz v. U.S., 

384 U.S. 347, 350 (1967). 

 In Rochin v. California, 342 U.S. 165, 172, 72 S.Ct. 205, 96 L.Ed. 183 (1952), the Court 

held that forcing an emetic to induce vomiting shocked the conscience and violated the due 

process clause. 

“Applying these general considerations to the circumstances of the present case, 
we are compelled to conclude that the proceedings by which this conviction was 
obtained do more than offend some fastidious squeamishness or private 
sentimentalism about combating crime too energetically.  This is conduct that 
shocks the conscience.  Illegally breaking into the privacy of the petitioner, the 
struggle to open his mouth and remove what was there, the forcible extraction of 
his stomach’s contents-this course of proceeding by agents of government to 
obtain evidence is bound to offend even hardened sensibilities.  They are methods 
too close to the rack and the screw to permit of constitutional differentiation.” 
Rochin v. California, 342 U.S. 165, 172 (1952). 

 
 Similarly, in Schmerler v. California, 384 U.S. 757, 767-770, 86 S.Ct. 1826, 16 L.Ed.2d 

448 (1957), the Court held that the taking of blood was a search and seizure under the Fourth 

Amendment. 

“The interests in human dignity and privacy which the Fourth Amendment 
protects forbid any such intrusions on the mere chance that desired evidence 
might be obtained.  In the absence of a clear indication that in fact such evidence 
will be found, these fundamental human interests require law officers to suffer the 
risk that such evidence may disappear unless there is an immediate search.” 
Schmerler v. California, 384 U.S. 757, 769-770 (1957).  

 
 The Court confirmed the breath tests into a breathalyzer and wine tests requiring the 

monitoring of the act of urination both revealed a host of private medical facts and implicated 



 
FLDS - Renewed Rqst Issuing Magis Conduct Hrg 

8

privacy interests sufficiently to constitute searches under the Fourth Amendment. Skinner v. 

Railway Labor Executive Association, 489 U.S. 602, 616-617, 109 S.Ct. 1402, 103 L.Ed.2d 639 

(1989).  

“‘There are few activities in our society more personal or private than the passing 
of urine.  Most people describe it by euphemisms if they talk about it at all.  It is a 
function traditionally performed without public observation; indeed, its 
performance in public is generally prohibited by law as well as social custom.’ 
National Treasury Employees Union v. Von Raab, 81 F.2d 170, 175 (CA5 1987).” 
Skinner v. Railway Labor Executive Association, 489 U.S. 602, 617 (1989).  

 
 And, in Cupp v. Murphy, 412 U.S. 291, 294, 93 S.Ct. 2000 (1973), Cupp was accused of 

killing his wife by strangulation.  The authorities took fingernail scrapings over his objection.  

The Supreme Court held that this was a search and seizure under the Fourth Amendment. 

 Thus, causing a person to open his mouth so that the skin from inside of his cheek could 

be scraped off,  puncturing a vein for the procurement of blood and causing him to expose his 

privates to monitor the taking of a pubic hair are all actions implicated by the Fourth Amendment 

of the U.S. Constitution and Art. 1 §10 of the Texas Constitution. 

 

CONCLUSION AND PRAYER 

 The propriety of the seizure of the documents and records of the Church and their 

admissibility in any subsequent proceedings is an issue that will no doubt be litigated in the 

future.  However, immediate action by this Court is necessary to ensure the protection of the 

rights and privileges of the Church and its members to privacy, worship, association.  The 

issuance of a safekeeping order which temporarily restricts the publication of documents and 

records seized from the Temple of the Church will not impede the State’s investigation, and such 

a restriction is appropriately prudent in light of the fundamental rights at issue.  To allow the 
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publication of closely-held religious and genealogical information seized from the most sacred 

halls of an organized faith would violate the rights of the Church and its members as secured by 

the First, Fourth, and Fourteenth Amendments to the United States Constitution; Article 1, 

Sections 6, 9, 10, 19, and 27; and Texas Rules of Evidence 503 and 505.       

 Accordingly, by the foregoing reasons and authorities, Movant prays this Honorable 

Court conduct a hearing pursuant to Article 18.12 of the Code of Criminal Procedure and in the 

interim issue a safekeeping order which restricts the State from publishing, without prior Court 

approval, any information contained in documents and records seized from the property of the 

Fundamentalist Church of Jesus Christ of Latter Day Saints and its members. 

      Respectfully submitted 

      GERALD H. GOLDSTEIN 
      Bar No. 08101000 
      VAN G. HILLEY 
      Bar No. 09674000 
      CYNTHIA E. ORR  
      Bar No. 15313350 
      GOLDSTEIN, GOLDSTEIN & HILLEY 
      310 S. St. Mary’s Street  
      29th Floor Tower Life Bldg. 
      San Antonio, Texas 78205-3199 
      210-226-1463 
      210-226-8367 facsimile  
 
      By:___________________________ 
       Cynthia E. Orr 
 
      ATTORNEYS FOR MOVANT, 
      Fundamentalist Church  
      of Jesus Christ of Latter Day Saints  
 

    CERTIFICATE OF SERVICE 
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 I hereby certify that a true and correct copy of the  above and foregoing motion has been 

sent via facsimile 325-658-6831 to Assistant District Attorney Allison Palmer, on this the 15th 

day of April, 2008.       

      _____________________________ 
       Cynthia E. Orr  
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No.’s M-08-001S and M-08-002S 
 
IN RE  §  IN THE DISTRICT 

COURT 
§ 

SEARCH WARRANTS  §  51st JUDICIAL 
DISTRICT 

§ 
NO.’S M-08-001-S and M-08-002-S §  SCHLEICHER 

COUNTY, TEXAS 
 

ORDER 
 
 Came on this day to be considered the Fundamentalist Church of Jesus Christ of Latter 

Day Saints’ ____________________.  After due consideration, the Movants’ Motion is hereby: 

 
    GRANTED   DENIED  
 
 
 So ORDERED this ____ day of April, 2008.   
 
 
      _____________________________________ 
      HONORABLE BARBARA L. WALTHER 
 


