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       January 8, 2015 
Hon. Judge, J.S.C. 
County Courthouse 
Main Street 
Anytown, NJ 08901 
 
 Re: State v. Jane Doe  
  Indictment No: 12-345-6789-I 
 
Dear Judge Judge: 
 
 Defendant, Jane Doe, submits this letter brief in support of her motion to suppress 

evidence.  There is no hearing date scheduled.   

STATEMENT OF FACTS 

 Q: It’s not gonna make a difference in a trial like this. 

 A: It’s the same thing? 

 Q: It’s the same exact thing because you were very good and you gave a confession 

. . . . 

 Q: It’s not gonna make a difference down the line. 1 

  

  

                                                           
1 This exchange between defendant and Det. Lemmerling begins at 21:43 of defendant’s videotaped statement.  A 
copy of that interview is attached to this motion for the Court’s review as “Exhibit A.” 
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 During most of Jane Doe’s interview with Detective Lemmerling at the New Brunswick 

Police Department, she sat silently—nervously tapping her feet and biting her nails.  Her replies 

to Lemmerling’s questions more closely resembled grunts than any type of coherent response.  

Jane’s reluctance was almost palpable, but Lemmerling was determined to find a handgun 

believed to have been used in a robbery on February 23, 2015.  He was willing to tell Jane 

anything to get into her home and search for the weapon.  When his impassioned pleas for the 

safety of her mother did not work, he resorted to telling her that the recovery of the gun used in 

the robbery would not affect the outcome of her trial for that robbery.  

 He was led to Jane by codefendant Paul Lyons, who was identified by the two victims, 

Daniel Doyle and Carol Harris.  On February 23, 2015, Doyle and Harris told responding 

officers that Lyons and another “smaller” man entered 711 Cedar Court, assaulted them and 

robbed them at gunpoint. (See Det. Lemmerling’s Supplemental Investigation Report attached 

hereto as “Exhibit B.”)   

 On April 22, 2015, Lyons was arrested in Teaneck and transported to headquarters in 

New Brunswick.  He gave a formal statement to Lemmerling.  Lyons admitted to participating in 

the robbery and identified Jane as the other participant. 

 On April 23, 2015, Lemmerling arrested Jane at her home in New Brunswick.  He 

requested consent to search her home at the time of her arrest but she refused.  He then brought 
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her to police headquarters.   

 The first part of the interview centered around the February 23 incident.  Jane’s responses 

to Lemmerling’s leading questions were equivocal, at best.  Approximately ten minutes and 

thirty seconds into the interview, Lemmerling stated, “We need to get that gun off the street.”  

Jane’s response: “I don’t know nothin’ about that.”  Lemmerling embarked on a gun-safety 

diatribe that would last for several minutes, expressing concern that Jane’s mother would find the 

gun as she was cleaning her room. 

 Jane told him, “there’s nothing in my house.” When Lemmerling asked, “where would 

that gun be now?”  Jane responded, “I don’t know sir.”  Lemmerling’s lecture continued and at 

the thirteen-minute mark, again, he asked, “how do we get that gun?”  Jane said, “I don’t know 

about that.”  She also told Lemmerling she could not remember the last time she had seen it.  

 Lemmerling continued to speak about the importance of recovering the gun while Jane 

sat silently.  Jane asked what her sentencing exposure was.  Lemmerling, again, discussed the 

danger of her mother finding the gun and hurting herself.  That technique was obviously 

ineffective.   

 Lemmerling changed his strategy.  As mentioned, at approximately the twenty-one-

minute-forty-three-second mark, he told her that the gun would be meaningless in a trial for the 

robbery.   

 Jane then agreed to take Lemmerling to her home and turned over a .25 Dickson 
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Detective handgun.  This motion to suppress that evidence follows.  

LEGAL ARGUMENT 

THE STATE CANNOT PROVE BY CLEAR AND POSITIVE 
TESTIMONY THAT DEFENDANT’S CONSENT WAS 
VOLUNTARY AND THE EVIDENCE MUST BE 
SUPPRESSED. 

  
  
 Officers in this case searched Jane’s home without a warrant.  Therefore, the State bears 

the burden of proving by a preponderance of the evidence that the warrantless search “falls 

within one of the few well-delineated exceptions to warrant requirement.”  State v. Pineiro, 181 

N.J. 13, 19-20 (2004).   

One exception is the consent-search.  Any consent given by an individual to a police 

officer to conduct a warrantless search must be given knowingly and voluntarily.  Id. (citing 

State v. Johnson, 68 N.J. 349, 354 (1975)).  It must be both free of coercion and “with 

knowledge of the right to refuse consent.”  State v. Hladun, 234 N.J. Super. 518, 521 (App. Div. 

1989).  Where the State seeks to rely on consent in the absence of a warrant, and cannot prove 

that it was freely and voluntarily given, any evidence obtained from the search is inadmissible. 

 The voluntariness of a search must be determined by an analysis of the totality of the 

circumstances, and it is the State that must show voluntariness by “clear and positive testimony.” 

State v. King, 44 N.J. 346, 356 (1965).  The New Jersey Supreme Court has developed a number 

of factors to be weighed in determining whether consent to a search has been given voluntarily.   
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Id. at 352. 

 Relying on a host of federal authorities, the King Court provided the following non-

exhaustive list of factors tending to show that consent was coerced: 1) that consent was made by 

an individual already arrested; 2) that consent was obtained despite a denial of guilt; 3) that 

consent was obtained only after the accused had refused initial requests for consent to search; 4) 

that consent was given where the subsequent search resulted in a seizure of contraband which the 

accused must have known would be discovered; and 5) that consent was given while the 

defendant was handcuffed.  Ibid. (citiations omitted).   

 Here, defendant is 4 for 5.  Although defendant was not handcuffed when she ultimately 

consented to the search, she was clearly under arrest and only consented after repeatedly refusing 

Lemmerling’s initial requests for consent and denying any knowledge of the whereabouts of that 

gun.   

 Not only did defendant refuse Lemmerling’s initial request for consent to search upon her 

arrest, she maintained her refusal throughout the interview.  Several times defendant made it 

clear to Lemmerling that she did not possess the handgun and he could not search her home.   

 Even more disturbing than Lemmerling’s persistent requests for consent is how he finally 

obtained it.  Lemmerling—in no uncertain terms—told defendant that the handgun would not 

affect the outcome of her trial for the robbery.  The law is clear that this Court cannot 

countenance intentional police deception of this magnitude.   



 

 6 

 “The words ‘trickery’ and ‘subterfuge’ are employed in the Fourth Amendment context 

to invalidate police conduct in situations where officers accomplished their objective through 

deceptive strategy.”  United States v. Acosta, 965 F.2d 1248 (3d Cir. 1992).   

 For example, “[a] search cannot be justified on the basis of consent when the consent has 

been given only after the police assert that they possess a warrant.”  State v. Pante, 325 N.J. 

Super. 336, 349 (App. Div. 1999) (citing Bumper v. North Carolina, 391 U.S. 543, 548 (1968); 

State v. Dolly, 255 N.J. Super. 278, 285–86 (App. Div. 1991); State v. Laduca, 89 N.J. Super. 

159, 166 (App. Div.1965); LaFave, Search and Seizure, § 8.2(a) at 176 (1981)). 

The Appellate Division’s cautionary note in State v. Smith, 291 N.J. Super. 245 (App. 

Div. 1996) is particularly instructive.  In that case, an Elizabeth detective sought to search a 

defendant’s home for CDS after receiving a tip from an informant that the defendant was selling 

drugs out of his apartment.  The defendant’s sister ultimately consented to a search of the 

apartment and officers recovered cocaine.  Id. at 252-53.  During a hearing for the defendant’s 

motion to suppress, the defendant’s sister testified that the detective told her that officers wished 

to enter her home merely to obtain defendant’s wallet.  Ibid.   

 Although the trial court did not credit that testimony, our Appellate Division deemed it 

necessary to note the following in its decision:  

Finally, we are disturbed by the allegation that [the detective] lied 
to [the defendant’s sister] when he told her the police wished to 
enter her apartment only to obtain defendant's wallet. The Law 
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Division judge found that no such statement was made, and we 
perceive no sound basis to disturb that finding. We merely add for 
the sake of completeness that intentional police deception 
regarding the purpose of a requested search “may be considered 
along with other factors as part of the totality of circumstances” 
compelling the conclusion that a consent was involuntary.  
 
[Id. at 260 (citations omitted)(emphasis added).]  
 

 The court ultimately found that the motion to suppress should be denied because the 

defendant had no privacy interest in the apartment since it was not his own apartment; that 

judgment was later reversed by our Supreme Court.  State v. Smith, 155 N.J. 83 (1998).  

 Lemmerling did not lie about what he was looking for, nor did he assert lawful authority 

that he did not truly possess—his lie was far worse.  He assured defendant that the handgun used 

in a robbery would have no bearing on a finding of guilt or innocence during a trial for that 

robbery.  That blatant misrepresentation led directly to defendant’s decision to finally allow 

officers into her home and search for the gun after she had refused to do so several times.   
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CONCLUSION 

 Lemmerling’s behavior employed the same evils the courts mentioned above sought to 

counteract.  Considering the totality of the circumstances, and after a qualitative analysis of the 

King factors and New Jersey’s search and seizure jurisprudence, this Court must find that Jane’s 

consent to search her home was anything but voluntary.  

  

 

       Respectfully submitted, 

 
 
 
 
 

       Jeffrey Farmer 
       Assisant Deputy Public Defender  
       Attorney for defendant 
 

 

Cc: Chelsea Coleman, Esq., Law Clerk to the Hon. Barry Weisberg, J.S.C. 
 Assistant Prosecutor Julie Davidson 
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 Michael Policastro, Esq., Attorney for Paul Lyons 
 Jane Doe  
  

  


