
 
 
 
 
 
 
        October 31, 2017 
 
Via eCourts 
The Hon. Judge, J.S.C.   
County Courthouse  
Main Street 
Anytown, NJ 08901 
 

Re:   State v. Lionel Smith  
         Indictment No. 12-34-5678-I 

 
Dear Judge: 
 
 Please accept this letter brief in support of defendant’s motion to suppress evidence seized 

from his home on June 15, 2016, pursuant to a search warrant.   

STATEMENT OF FACTS 

The indictment alleges that members of the South River Police Department (SRPD) 

recovered drugs and a firearm from defendant’s home on June 15, 2016.  The officers were 

executing a search warrant for the home, defendant’s car and his person issued by the Hon. Michael 

A. Toto, J.S.C. on June 7, 2016.  (See Search Warrant, attached hereto as Exhibit A).   

 Detective Joseph Castellano of the SRPD, applied for the warrant on June 7, 2016.  (See 

Search Warrant Affidavit, attached hereto as Exhibit B).  The probable cause in his affidavit 

consists entirely of two controlled buys, utilizing a confidential informant (CI).  (Ex. B, pp. 2-3).   

 Each controlled buy was the same.  Castellano met with the CI, searched him and then 

watched as the CI met with defendant at a predetermined meet location and made an exchange.  

(Ex. B, pp. 2-4).  The CI then handed Castellano wax folds (suspected heroin) consistent with the 

amount of money given to the CI by the officer.   Ibid.  The CI mentioned nothing to Castellano 
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about defendant’s house.   

The affidavit is devoid of any evidence, from the CI or otherwise, that defendant sold drugs 

from the home or even stored drugs or other contraband in the home.  The affidavit mentions that 

defendant was surveilled entering his vehicle to report to a predetermined meeting location, but 

makes no mention of where defendant was leaving from.  (Ex. B, pp. 2-4).  Moreover, the affidavit 

does not recite that defendant returned to his home after the May 23, 2016, controlled buy.   

 Based entirely on this affidavit, Judge Toto granted Castellano’s request to search 

defendant’s house at 164 Old Bridge Turnpike in South River.    

This motion to suppress follows.   

LEGAL ARGUMENT 

THE SEARCH WARRANT WAS UNSUPPORTED BY 
PROBABLE CAUSE AS TO 164 OLD BRIDGE TURNPIKE 
AND ALL EVIDENCE SEIZED FROM THE HOUSE MUST 
BE SUPPRESSED 

  

 Even if all the information in the affidavit were believed, it fails to establish the requisite 

probable cause that contraband would be found inside the home.   

Both the Federal and New Jersey Constitutions protect “[t]he right of the people to be 

secure in their persons, houses, papers and effects, against unreasonable searches and seizures.”  

U.S. Const. amend. IV; N.J. Const. art. I, ¶ 7.   

The home, for purposes of the Fourth Amendment, is sacrosanct.  “Indeed, ‘physical entry 

of the home is the chief evil against which the wording of the Fourth Amendment is directed.’”  

State v. Vargas, 213 N.J. 301, 313 (2013)(quoting United States v. U.S. Dist. Court, 407 U.S. 297, 

313 (1972)).  To safeguard that interest, in order to search a home, law enforcement must first 

apply for and obtain a search warrant from a neutral magistrate.  Katz v. United States, 389 U.S. 
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347, 357 (1967). 

“Before a warrant is issued . . . the judge must be satisfied that there is probable cause to 

believe . . . that evidence of a crime is at the place sought to be searched.”  State v. Keyes, 184 

N.J. 541, 553 (2005)(internal citation omitted).  Although a finding of probable cause requires less 

“than legal evidence necessary to convict,” it must be based on “more than mere naked suspicion.”  

State v. Sullivan, 169 N.J. 210-11 (2001).  Probable cause is not established by conclusory 

information that fails to provide the magistrate with sufficient facts to make an independent 

determination.  Whitely v. Warden, 401 U.S. 560 (1971); State v. Marci, 39 N.J. 250, 260-61 

(1963).   

Of course, the validity of a warrant must be assessed on the basis of information that the 

officers disclosed to the issuing magistrate; state constitutional principles foreclose a 

demonstration that a warrant was valid because of facts the affiant learned after the warrant was 

issued.  State v. Marshall, 199 N.J. 602, 613-14 (2009).  “When a search or seizure is made 

pursuant to a warrant, the probable cause determination must be made based on the information 

contained within the four corners of the supporting affidavit, as supplemented by sworn testimony 

before the issuing judge that is recorded contemporaneously.”  Schneider v. Simonini, 163 N.J. 

336, 363 (2001).   

The defense is unaware of any published New Jersey authority countenancing a search 

warrant for a home without a direct and established connection between the controlled buys and 

the house itself.  

For example, in State v. Jones, 179 N.J. 377 (2004), our Supreme Court held that a search 

warrant for a home was authorized when the CI told the officers that the defendant was distributing 

cocaine from his home and during each controlled purchase, officers watched the CI enter the 
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house for a “short period” and return with cocaine.  Id. at 383-84.  Specifically, the Court noted 

that “there was no ambiguity . . . concerning the location from which the informant was obtaining 

the suspected cocaine because the officers witnessed the informant enter the suspect dwelling.”  

Id. at 394. 

State v. Keyes, 184 N.J. 541 (2005) dealt with whether there was probable cause to search 

a home when officers could not directly see the CI enter the defendant’s apartment to make a 

controlled purchase, but did observe the CI enter the apartment building.  The Keyes Court upheld 

the search.  Again, however, the CI in that case, before the controlled purchases, told the officers 

that the defendant was selling cocaine from his apartment in Atlantic City.  Id. at 548.   

After the officers watched the CI enter the apartment building, he returned with cocaine—

and this is important—“told the officers that while inside [the defendant’s apartment], he handed 

money to [the defendant] in exchange for what he believed was cocaine.”  Id. at 549 (emphasis 

added).  This, together with other “corroborating evidence,” was sufficient to establish a 

connection to the apartment.  Id. at 560.   

Again, in State v. Sullivan, 169 N.J. 204 (2001), a CI told investigating officers that the 

defendant was selling cocaine out of his Plainfield apartment.  Id. at 207.  Officers enlisted the CI 

to make two controlled purchases, which he did.  Ibid.  The officers lost sight of the CI when he 

entered the apartment building.  Ibid.  However, after the CI returned from the defendant’s 

apartment he “explained that after entering the apartment he talked to [the defendant] about drugs, 

and then gave [the defendant] money in exchange for the vials.”  Id. at 208 (emphasis added).   

The case most closely on point is not a controlled purchase case at all; after all, affidavits 

in those cases generally establish at least a modicum of evidence that the home sought to be 

searched contains contraband.  Rather, the paucity of facts in Castellano’s affidavit, tending to 
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show a connection between the illegal activity and defendant’s home, is eerily reminiscent of the 

affidavit analyzed by the Court in State v. Kline, 42 N.J. 135 (1964).   

Kline involved a bookmaking investigation, culminating in the search of the defendant’s 

home, automobile and person after the issuance of a search warrant.  The investigating officer’s 

affidavit provided that: 1) officers received information that the defendant was involved with 

illegal bookmaking; 2) the defendant would purchase, daily, a sports-betting publication; 3) after 

he purchased the periodical he would return to his home; 4) he would then proceed to a residence 

in Plainfield where people constantly were coming and going.  Id. at 136-37. 

The Court held that the information in the search warrant affidavit did not establish a 

sufficient nexus between the illegal activity and the defendant’s home: 

The only mention of defendant's home in the affidavit was that 
defendant ‘ultimately returned’ to it. No facts or circumstances 
were set forth in the affidavit which afforded reasonable grounds 
to believe that bookmaking was being carried on in the home, or 
that bookmaking paraphernalia were to be found there.  

[Id. at 138 (emphasis added).] 

 Here, likewise, other than the fact that defendant ultimately returned to it (after only one 

of the controlled buys), Castellano’s affidavit failed to provide the issuing magistrate with a single 

articulable fact that would support the conclusion that drugs would be found inside of 164 Old 

Bridge Turnpike. 

Merely, the affidavit asserted that defendant travelled in his car to sell heroin at a meeting 

location away from his home.  Obviously, there existed sufficient probable cause to search 

defendant’s car and his person.  However, without—at the very least—a statement from the CI 

stating that defendant keeps or sells drugs in his home, there simply is not the well-grounded 

suspicion necessary for a search. 
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CONCLUSION 

 Castellano’s affidavit, upon which the search warrant was based, is woefully deficient.  It 

cannot support a search of defendant’s home.  Accordingly, all evidence seized as a result of that 

search must be suppressed.  

 

       Respectfully submitted, 

 

 

        JEFFREY FARMER, ESQ. 
 

Cc: Assistant Prosecutor Peter Nastasi  
 Mr. Lionel Smith  
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STATE V. BRIAN ACCUSED 

SAMPLE LETTER BRIEF  
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STATEMENT OF FACTS 

 

 Nine minutes. 

For nine minutes Sergeant Abrams (“Abrams”) and Patrolman Jackson (“Jackson”) of the 

Anytown Police Department stood outside Room 209 of the Red Roof Inn. MT Pages 121, Lines 

15-17.  Defendants Brian ACCUSED (“ACCUSED”) and Leonard Co-ACCUSED (“Co-

ACCUSED”), the occupants of Room 209, were with them.  ACCUSED and Co-ACCUSED 

were not free to leave. MT Pages 119, Line 24 to Page 120, Line 10.  They were forced to stand 

outside with armed and uniformed officers, forced to wait for Detective Carullo (“Carullo”) to 

arrive. MT Page 48, Lines 3-20.  During those nine minutes, Abrams used his feet and hands to 

keep the door of Room 209 propped open wide giving him a clear view of the interior. MT Page 

120, Lines 2-19.  During those nine minutes, Abrams let the opportunity to call for a telephonic 

warrant pass him by. MT Page 56, Lines 11-14.  During those nine minutes, the officers didn’t 

hear as much as a whisper coming from Room 209. MT Page 53, Lines 11-22.  The events that 

led up to this moment neither justify ordering the occupants of Room 209 to exit their home for 

the night, the hotel room, nor do they justify entry into to Room 209.   

On the evening of August 29, 2014, Abrams was working when he received a dispatch. 

Motion Transcript (“MT”) Page 7, Lines 11-19.  The information he received was that “two to 

three people were at the Red Roof Inn with some type of CDS activity occuring there.” MT Page 

7, Lines 17-19.  There could have been two people there; there could have been three. MT Page 

33, Lines 11-13.  One of the men was named Brian, but no last name or physical description was 

provided. MT Page 34, Lines 19-25.  There was no information provided about the type, 

packaging, or quantity of the CDS. Page 33, Line 15 to Page 34, Line 4.  There was no 
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information provided about the identity of the caller or their reliability.  There was no 

information provided about the caller’s basis of knowledge, age of the information, or source of 

the information. MT Page 35, Line 3 to Page 36, Line 20.  The anonymous caller told the 

disatcher Room 209 but did not indicate if s/he had ever even been there or personally observed 

the things s/he was reporting. MT Page 7, Lines 21-23 to Page 8, Line 1. According to Abrams, 

the Red Roof Inn is a high crime area. Page 8, Lines 18-19.  Officers frequently watch and patrol 

the area for criminal acitvity. Page 37, Lines 2-8.  There was no surveillance that indicated two 

men had been using or selling CDS in Room 209.   

Abrams responded to the Red Roof Inn with Jackson at 15:35 or 3:35 p.m.  MT Page 8, 

Lines 24 to Page 10, Line 2.   Both he and Jackson were in uniform and in marked patrol cars. 

Page 10, Lines 4-8.  He called Carullo right away on an unrecorded personal cell phone and 

asked him to come to the scene. MT Page 33, Line 1-3.  Carullo eventually responded to the Red 

Roof Inn, but it was after Jackson and Abrams had already brought ACCUSED and Co-

ACCUSED outside. Page 10, Lines 10 to Page 11, Line 1.   

When Jackson and Abrams arrived, the officers knocked on the door and, after a few 

seconds, saw a person peek out the window and then disappear. Page 12, Lines 6-15.  Although a 

person had peeked out the window, no one came to the door.  Abrams heard one or more persons 

inside the room. Page 12, 22-25.  There was nothing to suggest there were more than two people 

inside only that there was more than one. MT Page 45, Lines 11-12.  Although no one answered 

the door, he knocked again. When he knocked again, he heard voices and a person asked who 

was outside. MT Page 13, Lines 1-16.  A man later-identified as Co-ACCUSED opened the door 

and appeared to be “a little startled” by the presence of the two armed, uniformed police officers 

that appeared at this hotel room door. MT Page 14, Lines 8-15; MT Page 48, Lines 3-20.  
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Although he testified to ways in which he knew Co-ACCUSED was nervous, he did not include 

any of that information in his police report. MT Page 50, Line 15 to Page Page 51, Line 9.  

Abrams claims that, at this point, his plan was not to go inside the room but rather, to tell the 

occupants of Room 209 that the police had received a call about drugs and see what they had to 

say about it. MT Page 47, Lines 8-11.   

Co-ACCUSED was not Mirandized.  Officers asked him who else was inside the hotel 

room, and although there was in fact only one other person in the room, Abrams claimed to the 

Court that Co-ACCUSED answered, “My friends.” MT Page 14, Lines 14-16.  

Abrams does not remember the position of the door when he spoke to Co-ACCUSED.  

He tesitfied that the door opens in and that Co-ACCUSED was at the door speaking with the 

officers, so at least some part of Co-ACCUSED’s body was between the officer and the interior 

of the room. MT Page 47, Line 21 to Page 48, Line 2.  It is reasonable to conclude that the door 

was not wide open at this point but open enough to have a conversation between two parties at 

the doorway. 

 Next officers “had Co-ACCUSED step outside the room” and told him that they were 

there investigating a call about drug acivity. MT Page 14, Line 22 to Page 15, Line 4.  Later in 

the testimony, Abrams claims that his request for Co-ACCUSED to come outside was an 

invitation not an order, but he used the words “had him come outside” on direct examination.  

Abrams called out to the other individual in the room, and ACCUSED immediately poked his 

head out. MT Page 14, Line 22 to Page 15, Line 4; MT Page 49, Line 19- Page 50, Line 2.   

When ACCUSED poked his head out of the room, Abrams did not hear any noises 

coming from other areas of the room. MT Page 49, Line 25 to Page 50, Line 3.  He did not hear 
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the sound of a toilet flushing or water running. MT Page 50, Lines 4-8.  He did not hear anything 

that would indicate the presence of a person other ACCUSED. MT page 50, Lines 9-11. 

 ACCUSED was told to come outside. MT Page 49, Lines 21-24.  This was not a request. 

Id. 

 After ACCUSED came outside, the door was wide open. MT Page 53, Lines 16-17.  At 

this point, Abrams was “a hundred percent certain [the door] was open all the way.” MT Page 

53, Lines 3-5.  Although he claims he waited approximately five minutes for Carullo to arrive, he 

waited more than nine minutes. MT Pages 121, Lines 15-17.  During those nine minutes, Room 

209 was quiet as the grave.   

 

Page 53, Lines 11-22. 

 Carullo testified that, when he arrived at Room 209, he heard nothing coming from 

inside. MT Page 122, Lines 14-25. 
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MT Page 122, Lines 14-25. 

Abrams denied having entered Room 209 at all, but Carullo told the Court that Abrams 

was propping the door open with his hands and feet. MT, Page 20, Lines 23-25; MT 70, Lines 

17-21.

 

When this was explored further on cross-examination, Carullo told the Court:  

 

MT Page 120, Lines 2-19.   

Abrams had to keep his foot in the doorway to prevent the hotel room door from 

swinging closed. MT 120, Lines 11-15.  Carullo described Abrams propping the door open with 

his foot near the hinges, his foot was on the theshold. Id.  While holding the door open, he was 

peering into the room to look for occupants and contraband inside. 

From this position with his foot propped to keep the door wide open, Abrams saw a piece 

of Chore Boy on a desk.  Chore Boy has legitimate and illegitimate uses.  It can be used as a 
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filter for smoking crack cocaine; or it can be used for household cleaning. MT Page 55, Line 16 

to Page 56, Line 5.  The Chore Boy presented in court was flatter than it was on August 29, 

2014.  Back then, it was “puffy” and “fluffed up.” MT Page 1, Lines 1-6; MT Page 71, Line 25 

to Page 72, line 1.  When Abrams saw it, it was unaccompanied by a crack pipe, baggie, or any 

other items consistent with ilicit use. MT Page 55, Lines 10-21.   There were no photographs 

taken of Room 209 or the items seized thereform, so there is no way for the Court to see how 

these items looked when viewed or discovered by the officers. MT Page 58, Lines 2-10. 

To Abrams discerning eye, this presence of Chore Boy indicated CDS activity. MT Page 

20, Lines 13-14.  Abrams further told the Court that possession of a Chore Boy for the purpose 

of smoking crack is a disorderly persons offense; it is not a felony or a crime. MT Page 56, Lines 

15-24.  Upon examination of item S-2, there is no charring, smoke, residue or other indication 

that it had been used as a filter. Exhibit S-2. 

During the nine minutes that Abrams and Jackson waited for Carullo, he and Jackson 

were at the scene.  Neither of them called for a telephonic warrant. MT Page 56, Lines 11-14.   

Carullo told the Court that Jackson alone guarded ACCUSED and Co-ACCUSED while he and 

Abrhams went inside Room 209, yet Abrhams did not go inside to check for other individuals 

while Jackson guarded ACCUSED and Co-ACCUSED. MT Page 122, Lines 1-13.   Jackson’s 

entire role in this investigation appears to have been watching ACCUSED and Co-ACCUSED to 

make sure they didn’t go anywhere – a task that he accomplished alone regardless of how many 

other officers arrived at the scene. MT Page 122, Lines 1-13.  If an urgency while waiting for 

Carullo actually existed, Abrams would have swept the room while Jackson watched ACCUSED 

and Co-ACCUSED.   
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 When Carullo arrived, everyone was standing in the hallway – Jackson, Abrams, 

ACCUSED, and Co-ACCUSED. Page 16, Lines 17-23.  They may or may not have been in 

handcuffs, but they certainly were most certainly not free to leave. Pages 119, Line 24 to Page 

120, Line 10.   

When Carullo arrived, Abrams “wanted to clear the room first” for the purpose of 

“officer safety.” MT Page 21, Line 17 to Page 22, Line 4.  Clearing the room meant looking for 

“people who might pose a danger to officers on the scene.” MT Page 118, Lines 8-11.  The tip 

did not indicate that the persons inside Room 209 were in possession of a weapon, had or have 

commited any violent offenses, or in any way posed a danger to the officers. MT Pages 188 12-

22.  Both officers entered the room and looked only into those areas where a person could 

reasonably hide. During their sweep of the room, Carullo noted crack cocaine in the toilet and 

drug paraphenalia on the area around the sink. MT Page 23, Line 4-5. 

 Carullo claims that when he was inside the bathroom, he heard the water running “as if it 

had just been flushed.” MT Page 124, Line 20 to Page 125, Line 9.  Abrams did not hear any 

water running in the toilet the entire time. MT Page 57, Lines 24-25.  The Court can conclude for 

a fact that the toilet could not have been flushed because no one had been inside Room 209 for 

nine minutes.  Here, Carullo is attempting to bolster the officer’s claim of exigency by telling the 

Court the toilet was running when all other testimony suggests otherwise.  

 Abrams did not read the defendants their Miranda rights when he came to the door.  He 

did not read Co-ACCUSED his Miranda rights when he asked him if there someone else inside 

the room. MT Page 51, Lines 14-17.  He did not read them rights after he ordered them outside 

of the hotel room.  
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MT Page 52, Lines 3-14.  Abrams did not read them their Miranda rights when he observed 

Chore Boy on the desk, something he claimed was an obvious sign of a disorderly persons 

offense.  Neither Abrams nor Carullo read them their Miranda rights before “clearing” Room 

209.  Carullo read Films-Aime his rights outside the porch on the balcony after the room was 

cleared and after they asked him if he was the renter of the hotel room, something he admitted 

after being confronted with his police report. MT Page 125, Line 24 to Page 127, Line 17.  There 

was no testimony that ACCUSED’s rights were read to him at that time or at point prior to him 

being taken to the police station.   

Carullo brought Co-ACCUSED back inside the hotel room and presented him with a 

consent to search form.  Despite the obvious signs of intoxication that were evident in Co-

ACCUSED’s statement to police, Abrams claims he had no concerns about Co-ACCUSED’s 

ability to understand his rights. MT Page 85, Lines 10-12.  It is absurd to believe that Co-

ACCUSED, who was never outside the presence of police officers from the moment he opened 

the door, was not in the same condition when he encountered the police as he was at the station.  

Unfortunately for the Court, the parties are completely unable to assess either Defendant’s 

physical condition at the time consent was given because, contrary to the fact that the officers 

had the ability to do so, neither chose to record the signing of the consent form using their MVR.  

The only conclusion is that they did not choose to record his alleged consent because it was so 

obvious he could not voluntraily give it.   
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I. THIS WAS NO PROTECTIVE SWEEP 

 

The State argues that: 

 

 
 

State’ Brief, Page 8. 

 

 In support of its contention, the State relies upon Coolidge v. New Hampshire, 403 

U.S. 443, 486 (1971); however, it is this very case as interpreted by the New Jersey Appellate 

Division in State v.  Pineiro, 369 N.J. Super. 65, 73-74 (App. Div. 2004) that illustrates exactly 

why Abrams and Carullo’s conduct was unconstitutional.  

Coolidge v. New Hampshire, 403 U.S. 443, 486 (1971): 

 

“[P]lain view alone is never enough to justify the warrantless seizure of 

evidence. This is simply a corollary of the familiar principle discussed above, 

that no amount of probable cause can justify a warrantless search or seizure 

absent “exigent circumstances.” Incontrovertible testimony of the senses that an 

incriminating object is on premises belonging to a criminal suspect may 

establish the fullest possible measure of probable cause. But even where the 

object is contraband, this Court has repeatedly stated and enforced the basic rule 

that the police may not enter and make a warrantless seizure. Taylor v. United 

States, 286 U.S. 1, 52 S.Ct. 466, 76 L.Ed. 951; Johnson v. United States, 333 

U.S. 10, 68 S.Ct. 367, 92 L.Ed. 436; McDonald v. United States, 335 U.S. 451, 

69 S.Ct. 191, 93 L.Ed. 153; Jones v. United States, 357 U.S. 493, 497–498, 78 

S.Ct. 1253, 2 L.Ed.2d 1514; Chapman v. United States, 365 U.S. 610, 81 S.Ct. 

776, 5 L.Ed.2d 828; Trupiano v. United States, 334 U.S. 699, 82 S.Ct. 1229, 92 

L.Ed. 1663.” 

 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1932123566&pubNum=708&originatingDoc=I46225224944c11d9a707f4371c9c34f0&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1932123566&pubNum=708&originatingDoc=I46225224944c11d9a707f4371c9c34f0&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1948117227&pubNum=708&originatingDoc=I46225224944c11d9a707f4371c9c34f0&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1948117227&pubNum=708&originatingDoc=I46225224944c11d9a707f4371c9c34f0&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1948119631&pubNum=708&originatingDoc=I46225224944c11d9a707f4371c9c34f0&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1948119631&pubNum=708&originatingDoc=I46225224944c11d9a707f4371c9c34f0&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958121479&pubNum=708&originatingDoc=I46225224944c11d9a707f4371c9c34f0&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958121479&pubNum=708&originatingDoc=I46225224944c11d9a707f4371c9c34f0&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961125455&pubNum=708&originatingDoc=I46225224944c11d9a707f4371c9c34f0&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961125455&pubNum=708&originatingDoc=I46225224944c11d9a707f4371c9c34f0&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1948118718&pubNum=708&originatingDoc=I46225224944c11d9a707f4371c9c34f0&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1948118718&pubNum=708&originatingDoc=I46225224944c11d9a707f4371c9c34f0&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)


 

New Jersey is an Equal Opportunity Employer 

11 

The New Jersey Appellate Division, in State v. Pineiro, 369 N.J. Super. 65, 73-74 (App. 

Div. 2004), interpreted Coolidge and held:  

“But even when police make a plain view observation of evidence or contraband 

without a prior search, they are not automatically entitled to seize the 

item. “[P]lain view alone is never enough to justify the warrantless seizure of 

evidence.” Coolidge, supra, 403 U.S. at 468, 91 S.Ct. at 2039, 29 L.Ed.2d at 584

. “[T]o justify [a] warrantless seizure[,] ... not only must the officer be lawfully 

located in a place from which the object can be plainly seen, but he or she must 

also have a lawful right of access to the object itself.” Horton v. 

California, 496 U.S. 128, 136-37, 110 S.Ct. 2301, 2308, 110 L.Ed.2d 112, 123 

(1990); see also Soldal v. Cook County, 506 U.S. 56, 65-69, 113 S.Ct. 538, 545-

47, 121 L.Ed.2d 450, 461-63 (1992); O'Herron, supra, 153 N.J.Super. at 574-82, 

380 A.2d 728; 1 LaFave, supra,§ 2.2(a) at 399-401. Consequently, a police 

officer may seize an item revealed by a plain view observation only if the officer 

has probable cause to believe that the item is contraband or evidence and the 

seizure can be made without intruding into any constitutionally protected area 

or the intrusion can be made in conformity with the Fourth Amendment.” 

 

Warrantless searches of homes are presumptively invalid.  State v. Edmonds, 211 N.J. 

117, 129 (2012).  The State bears the burden of proof by preponderance of the evidence and must 

establish one of the “few specifically established and well-delineated exceptions to the warrant 

requirement.” State v. Frankel, 179 N.J. 586 at 598 (quoting Mincey v. Arizona, 437 US 385, 

390 (1978).  When the sanctity of one’s home is involved, the State’s proofs are subject to 

“particularly careful scrutiny.” State v. Bolte, 15 N.J. 579, 583 (1989).  Courts have held that 

“this constitutional protection also applies to hotel rooms.” Hoffa v. United States, 385 U.S. 293, 

301 (1966); Stoner v.California, 376 U.S. 483, 490 (1964).  A hotel room is “a temporary 

abode,” that receives the same Fourth Amendment protections as a home. Hoffa, 385 U.S. at 

301.  The occupant of a hotel room has an expectation of privacy “no less than a tenant of a 

house, or the occupant of a room in a boarding house.” Stoner, 376 U.S. at 490.  A hotel room is, 

for all intents and purposes, a home.  

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971127106&pubNum=708&originatingDoc=Icdca9bf5330911d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_708_2039&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_708_2039
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971127106&pubNum=708&originatingDoc=Icdca9bf5330911d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_708_2039&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_708_2039
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990086715&pubNum=708&originatingDoc=Icdca9bf5330911d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_708_2308&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_708_2308
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990086715&pubNum=708&originatingDoc=Icdca9bf5330911d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_708_2308&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_708_2308
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990086715&pubNum=708&originatingDoc=Icdca9bf5330911d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_708_2308&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_708_2308
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992209499&pubNum=708&originatingDoc=Icdca9bf5330911d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_708_545&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_708_545
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992209499&pubNum=708&originatingDoc=Icdca9bf5330911d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_708_545&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_708_545
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977121441&pubNum=590&originatingDoc=Icdca9bf5330911d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_590_574&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_590_574
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977121441&pubNum=590&originatingDoc=Icdca9bf5330911d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_590_574&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_590_574
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The State labels its intrusion into Room 209 a protective sweep and claims that the need 

to sweep justified entry into the room.  This protective sweep issue in this case, however, is a red 

herring.  For a protective sweep to apply, the officer must lawfully be inside the residence where 

the sweep occurs.  The doctrine of “protective sweep” is not an exception to the warrant 

requirement.  Rather, it is a limited search for dangerous parties that is justified only when the 

initial entry into the place to be “swept” is constitutional.  The standards are stringent, so much 

so that even if the police are lawfully within a home a protective sweep is not automatically 

permissible.  “So broad an exception would swallow whole the protections of the warrant 

requirement.” State v. Davila, 203 N.J. 97, 121 (2010). 

Pursuant to Davila, a protective sweep may only occur if: 

1) the police are lawfully within the private premises for a legitimate purpose; 

2) the police “have a reasonable, articulable suspicion that the area to be swept harbors 

an individual posing a danger”; 

3) the search is done quickly; and 

4) the search is restricted to areas where dangerous individuals could be hiding.  

Id. at 117. 

 

Defendant concedes that there is no need for the court to analyze prongs three and four.  

Here, the relevant question is whether police had lawful authority to enter the hotel room. They 

did not.  They did not because they had no probable cause to enter Room 209 in the first place.   

When the context of the protective sweep is, as in this case, of a home in a non-arrest 

setting, the legitimacy of the officers’ presence in the home must be critically examined. Id. At 

125.  The entire analysis hinges on the officer’s right to be present at the location to be swept, in 

this case, inside Room 209. Id.   

Plain view itself does not give the police an automatic right of access to a home.  

Contrasting State v. O’Herron, 153 N.J. Super. 570 (App. Div 1977) with State v. Stanton, 265 
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N.J. Super. 383 (App. Div. 1993) is useful in illustrating this point.  In O’Herron, the police 

received an anonymous tip that the defendant was growing marijuana and, without intruding on 

his premises, observed marijuana plants in plain view. Id. The Court held that, although the plain 

view observations were made from a lawful viewing area, officers nevertheless needed a warrant 

or exigent circumstances to justify the intrusion. Id.  In contrast, in Stanton, the officer’s plain 

view observations created both probable cause and exigent circumstances. N.J.. Super. at 386.  In 

that case, officers went to a hotel room to investigate a top that alone was sufficient to establish 

probable cause, and after knocking on the door, observed CDS in plain view. Id. at 386.  Here, 

the lynchpin of the case law is not whether the officers made a plain view observation, but 

whether the tip they received established probable cause to justify entry into the premises.  In 

short, the Court cannot get to the protective sweep issue until it determines whether or not the 

police officers had both probable cause and exigent circumstances to justify crossing the 

threshold of Room 209.  This is why the State’s argument that the case rises and falls on the need 

to perform such a sweep is a red herring. 

Davila further warns that “officers cannot have created the danger to which they became 

exposed by entering the premises, and thereby bootstrap into an entitlement to perform a 

protective sweep.” Davila, 102 N.J. at 125-126.  State v. Bednar, albeit unpublished, illustrates 

this concept in a situation similar to the case at bar. 2006 N.J. Super. Unpub. LEXIS 1056 (2006) 

(provided as required by the Court rules as Exhibit B).  In Bednar, the police believed defendant 

was engaged in drug activity at a hotel but did not have probable cause to search him or his 

room. Id. at 10.  The next day, the officers stopped the defendant for a traffic offense and 

accompanied him to his hotel room so he could retrieve his driving credentials. Id at 2-4. He told 

the officers that there was no one else in the hotel room, but when they arrived there, he called 
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out a female’s name, leading the officers to believe that at least one other occupant was inside. 

Id.  The Court held that because the initial entry was unjustified, there was no basis for the 

protective sweep and any evidence found in plain view was suppressed. Id. At 10-12. 

Defendant briefly notes that the State also failed to comply with prong two of the Davila 

test.  In its initial brief, the State blurs the analysis between protective sweep and exigency, 

concepts that require two distant analyses under the law.  Protective sweep is a limited search for 

persons who pose a danger to officers. Davila, 203 N.J. at 121.  There was absolutely no 

evidence in this case that anyone in the room or even mentioned in the informant’s tip posed a 

danger.  The offense at issue is not a violent one.  There is not even an inkling of evidence that 

any of the actual or potential occupants were in a possession of a weapon.  The Court, however, 

need not reach this issue because the State has so clearly failed to prove prong one of the Davila 

test. 

 

II. THE PLAIN VIEW EXCEPTION TO THE WARRANT REQUIREMENT DOES NOT 

APPLY 

 

The State appears to claim that Abrams and Carullo were justified in going inside 

Room 209 because Chore Boy was in plain view, but to prove that a warrantless search is 

justified under the plain view exception, the State must satisfy all three of the following 

elements: 

“First, the police officer must be lawfully in the viewing area.   

Second, the officer has to discover the evidence ‘inadvertently,’ 

meaning that he did not know in advance where evidence was 

located nor intend beforehand to seize it.   
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Third, it has to be ‘immediately apparent’ to the police that the 

items in plain view were evidence of a crime, contraband, or 

otherwise subject to seizure.” 

State v. Mann, 203, N.J. 328, 341 (2010). 

The State cannot meet a single element of this test.  Moreover, as noted above, the State 

needs to meet both the plain view exception to the warrant requirement and demonstrate an 

exception to the warrant requirement, such as exigency, to justify entry.   

A. THE POLICE WERE NOT LAWFULLY IN THE VIEWING AREA  

Police were not lawfully in the viewing area because:  i) they did not have probable cause 

to enter Room 209 or to order ACCUSED out; (ii) if there was probable cause, it was for a 

disorderly persons offense; and iii) if probable cause was for a felony, there was no exigency.    

i. THE POLICE DID NOT HAVE PROBABLE CAUSE TO ENTER 

ROOM 209 

 

“Although law enforcement officers, like any other citizen, have an implied license to 

approach a home, knock on the door, and try to speak with the occupants, the scope of 

license – express or implied – is limited not only to a particular area but also to a specific 

purpose.  Such a purpose generally does not include conducting a warrantless search.” 

United States v. Allen, Docket No. 13-3333-cr (2
nd

 Cir. January 29, 2016) (internal 

citations omitted). 

 

The police were not lawfully in the viewing area because they did not have probable 

cause to enter Room 209.  The State and the defense agree that the officers were within their 

rights to knock on the door to investigate the tip they had received.  It is the police action that 

occurred after that point where the State’s case falls apart.   

First, the tip did not establish probable cause, on its own, to justify entry.  There are a 

number of factors to which the courts look in determining whether or not the facts in specific 

cases are specific enough to support a seizure among them whether:  
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 the informant’s reliability has been proven through past tips. State v. Smith, 155 

N.J. 83, 96 (1998); 

 

 the details of an anonymous tip indicate the source of the knowledge and that the 

tipster has intimate knowledge of the illegal activity State v. Zutic, 155 N.J. 103, 

112 (1998);   

 

 the tip contained detailed, physical description of the suspect beyond his or her 

name,  State v. Caldwell, 158 N.J. 452, 459-60 (1999). 

 

 independent police corroboration substantiates the tip, Smith, 155 N.J. at 95-96.    

 In this case, the tip was that two or three men, one named Brian, were selling CDS out of 

room 209 of the Red Roof Inn in Anytown.  There was no evidence that this tipster had been 

used before.  The tipster related no intimate knowledge of the criminal activity.  In drug cases, 

for example, one privy to the criminal activity would be likely to know information such as the 

type of drugs in question, the  manner in which the drugs were packaged or the place where they 

were stored. Smith, 155 at 97-98 (holding probable cause not satisfied by a tip that a black man 

wearing a yellow hat and a 3/4-length jacket was selling drugs in the lobby of a building and 

getting his supply from apartment 2L.)   

 There was no physical description or last name provided for “Brian.”  In State v. 

Hutchins, 116 N.J. 457, 460-461 (1989), a tip from a known informant that a black male named 

Bob ‘dressed in blue’ was ‘dealing heroin’ from 118 Eleventh Avenue, Newark was ‘plainly 

insufficient’ to support a search warrant of a home.   In State v. Caldwell, 158 N.J. 452, 459-60 

(1999), a reliable informant told police that a black man named Curtis Stuart, wanted on a 

warrant, was standing in front of a particular building.  The court invalidated a search of a man 

who matched the description, noting that the contents of the tip and the level of detail did not 

show an adequate basis of knowledge from the informant. Id. at 460.  The lack of a physical 

description of the suspect was particularly troubling to the court. Id.  It is important to note that 
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both Zutic and Caldwell involved seizures that took outside the defendants’ residence, where the 

State failed to pass constitutional muster with a standard lower than the one at issue in this case.  

Additionally, in this case, the physical description of the suspect provided by the informant lacks 

sufficient detail.  The description in Smith was even more detailed than the one provided in this 

case in that the Smith informant mentioned an article of clothing that the suspect was currently 

wearing at the time the police were called. Id.  Description notwithstanding, the lack of 

information about the narcotics rendered the Smith tip insufficient to support the search. Id.  

Moreover, if, as in Caldwell, the race and the individual’s full name is not enough to support 

stopping a suspect in the street, a first name and a guess as to the number of occupants in a hotel 

room cannot be enough to support a seizure from a hotel room. Id. 

The State’s only hope is to rely upon information garnered at the scene and claim it 

corroborated the tip enough to establish probable cause to enter a home. Here, the State cites 

ACCUSED’s less than cordial response to seeing Sergeant Abrams when he peered from behind 

the window – “the fucking cops are outside”– as evidence.  Independent police corroboration can 

bolster an anonymous tip; however, an unwillingness to come to the door for police cannot be 

part of that analysis. State v. Rice, 251 N.J. Super 136 (AD 1991); State v. Frankel, 179 N.J. 586 

(2004)  Where police lack probable cause, the occupants of the dwelling have the right to bar 

entry or to prevent the officers from viewing the interior.  The sanctity of the home, or in this 

case the hotel room, is so great that even an attempt by a suspect to close the door of his home in 

an officer’s face cannot be used to elevate reasonable suspicion to probable cause.  Rice, 251 

N.J. Super 136; Frankel, 179 N.J. 586 (Court could not use fact that suspect told police to return 

with warrant to bolster probable cause).  
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The only remaining factor that State can cite is “nervous” behavior of Defendant Fils 

Aime.  It is important to note both that Sergeant Abrams’ report is completely devoid of any 

description of Fils Aime’s behavior and that anyone may feel some degree of nervousness when 

the police pound on their door on two separate occasions.  The officer also notes that, when Fils 

Aime opened the door, ACCUSED was in the bathroom but immediately came out when called.  

The officer heard no flushing, no running water, and no loud noises or movements of any kind 

that would give rise to an inference that someone else was inside or that evidence was being 

destroyed.  

It was at this point that Defendant was ordered out of the room.  He was told to come out, 

not invited.  Neither ACCUSED nor Co-ACCUSED were free to enter the hotel room or leave 

the premises, and Officer Jackson’s sole job at the scene was to make sure they did not.   

Abrams did not see the Chore Boy before he ordered ACCUSED out of Room 209.  He 

did not see the Chore Boy until, by his own doing, Abrams ordered Defendants outside, opened 

the door wide and got a full view of the interior of Room 209.   The anonymous tip received by 

the officers and their observations at the scene did not justify ordering Defendant ACCUSED out 

of the hotel room.  It was only by way of this unconstitutional seizure that Sergeant Abrams 

positioned himself – door propped wide open with his foot – across the threshold of room 209 

where he was able to see the Chore Boy.  Simply put, the illegal exit order from the hotel room is 

what put Sergeant Abrams in a position to view it. 

As recently as last Friday, the Second Circuit Court of Appeals acknowledged that 

circumstances in which the police come to the door to investigate criminal activity and order an 

individual outside are as coercive as those in which officers step into the home, holding that 

warrantless “across the threshold” arrests are unconstitutional without an exception to the 
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warrant requirement. United States v. Allen, Docket 13-3333 (2nd Cir. January 29, 2016).  “It is 

the location of the arrested person, and not the arresting agents, that determines whether an arrest 

occurs within a home.”  Id. at 12.   

 In State v. Lewis, 116 N.J.477, 479-80 (1989),  the police had reason to believe that the 

defendant was dealing drugs from an apartment, so an officer knocked on defendant’s door to 

investigate.  The Defendant opened the door, saw the officer, and promptly decided to shut the 

door. Id.  The officer put his foot in the door to prevent the defendant from closing it and, with 

the door now ajar, the officer saw contraband inside the apartment. Id.  The bounty from a 

subsequent search of the apartment was suppressed because the placement of the officer’s foot in 

the door constituted a breach of defendant’s privacy rights. Id. at 483-84.   

 Abrams very action of standing in the doorway and ordering ACCUSED out created a 

situation in which he had an unfettered view of the hotel room in this case.  The placement of his 

foot in the doorway is an additional and further constitutional intrusion. His view of the Chore 

Boy would have been impossible had he not ordered the defendants outside and fully opened the 

door.  As the officer in Lewis, Abrams was not lawfully in the area and this Court must suppress 

the evidence.   

ii. IF THERE WAS PROBABLE CAUSE, IT WAS FOR A DISORDERLY 

PERSONS OFFENSE, WHICH CANNOT JUSTIFY THE INTRUSION 

 

Even if this Court is persuaded that there existed probable cause, the next logical question 

is, “For what?”  The State, by its own admission, argues that Sergeant Abrams had probable 

cause to believe defendants were in “possession of paraphernalia,” a disorderly persons offense.  

State’s Brief, Page 8.     
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Where entry into a dwelling house is at issue, the underlying offense must be serious so 

as to justify the absence of an arrest warrant. Davila, 203 N.J. at 121.  The seriousness of the 

suspected criminal activity is an important and relevant part of the analysis. State v.Holland, 196 

N.J. 344 (2003).  Disorderly persons or motor vehicle offenses are not severe enough to justify 

warrantless intrusion. Id.  The Holland decision consolidated two cases, the first of which in 

many ways bears resemblance to the case at bar.  Police smelled burning marijuana from inside a 

house. Id. at 349-351.  When they knocked on the door to investigate, officers observed through 

an open front window, marijuana bud on the floor and a man run towards the back of the house. 

Id. at 349-350.  Someone came to the door and the officers asked if anyone else was in the house 

and, when the occupant who opened the door responded affirmatively, officers entered the house 

for reasons of officer safety. Id. 349-351.  In the second case, a bicycle policeman smelled 

burning marijuana as he rode past a home, so he knocked on the front door of the home and a 

woman inside consented to his entrance. Id.  When the officer entered, he saw the defendant and 

others smoking a marijuana cigarette on the back porch. Id.  The Appellate Division limited the 

issue in both cases to “whether the policeman’s entry was authorized by what he knew before he 

went in.” Id. 

In both cases, the court found that although the smell of burning marijuana gave officers 

probable  cause that a criminal offense was being committed, it was only “probable cause to 

believe . . . that a disorderly persons offense was being committed,” and exigent circumstances 

do not exist to justify law enforcement's warrantless entry into the home, (citing State v. Lewis, 

227 N.J. Super. 593 (App.Div.1988) (“’bare-bones' showing of probable cause to believe that 

there was drug dealing in a residence did not establish ‘exigent circumstances’ which obviated 

search warrant”)). 
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In this case, the tip referred to “CDS activity” so there was no detail provided by the 

tipster to indicate whether the occupants of Room 209 were selling or merely using drugs. When 

Abrams arrived, he saw Chore Boy, which is scant evidence that a disorderly persons offense is 

being committed.  If, as in those cases consolidated in the Holland decision, where the smell and 

sight of marijuana – actual CDS being used at the moment officers observe it – did not justify 

entry to seize it, the Court cannot justify entry on the mere presence of paraphernalia and a vague 

tip about “CDS activity.”   

iii. IF THERE WAS PROBABLE CAUSE FOR A FELONY, THERE WAS 

NO EXIGENCY 

 

Exigency and a protective sweep are two entirely different concepts.  Of the two, 

exigency is the only exception to the warrant requirement.  For the reasons discussed supra, the 

only justification the State can propose for entry into Room 209 is that the officers had probable 

cause that a felony was being committed and exigency justified their failure to obtain a search 

warrant.  Even if the Court somehow finds officers in this case had probable cause to believe a 

felony was being committed, there was no exigency. 

Exigency is an immediate and objectively reasonable need to act before evidence is 

destroyed. State v. DeLuca, 168 N.J. 626, 633 (2001).    

“Threatened destruction of evidence is often cited as an exigent circumstance 

in drug cases.  The problem present is that in virtually every drug case, 

evidence may be merely threatened with destruction, and an officer with 

probable cause could then avoid the warrant requirement entirely.” State v. 

Spied, 255 N.J. Super. 398, 402-403 (Law Div 1992); accord State v. De La 

Paz, 337 N.J. Super. 181 (App. Div 1989). 

 

Although there is no particular test for exigency, the courts look to the following factors: 

 the reasonable belief that the evidence was about to be lost, destroyed, or removed 

from the scene;  
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 degree of urgency and the amount of time necessary to obtain a warrant;  

 the severity or seriousness of the offense involved;  

 the possibility that a suspect was armed or dangerous; and  

 the strength or weakness of the underlying probable cause determination.   

DeLuca, 168 N.J. at 633632-633. 

Even if an exigency does exist, the police cannot come within the exception if they created the 

exigency in the first place. De La Paz, 337 N.J. Super. at 197-198.   

When exigency is raised, the burden is on the State to justify why a warrant was not 

obtained. Id. at 196-197).  Here, the officers never testified that they believe evidence was about 

to be destroyed.  They never testified that they were concerned someone inside the room was 

destroying evidence; that was never their justification for entering.  In fact, the words “destroy” 

or “destruction” appear nowhere in the transcript, and Abrams never equated the actions of the 

suspects with the destruction of evidence.  Any suggestion of an attempt to destroy evidence 

occurred after the officers entered the room and saw crack in the toilet, not before.  

The frequency and ease with which telephonic warrants can be secured is another factor 

for the court to consider. Id. at 196-197. In this case, officers had time to obtain a warrant.  

Abrams and Jackson waited nine minutes for Carullo to arrive.  During those nine minutes, they 

did not call for a telephonic warrant.  Jackson’s role at the scene was to watch ACCUSED and 

Co-ACCUSED even as the other officers entered Room 209.  Even if the Court credits Abrams 

testimony about the possibility anyone was still inside Room 209, he claims he suspected that 

one more person was inside Room 209, so he was not outnumbered.  There is no reason – and 

none was offered – as to why Abrams did not enter the room while Jackson guarded ACCUSED 

and Co-ACCUSED.  
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The gravity of the underlying offense for which the arrest is being made is an "important 

factor to be considered when determining whether any exigency exists." State v. Walker, 213 

N.J. 281 (2013).  As discussed supra, the severity of the offense must be considered when 

analyzing the necessity of a warrantless intrusion into a home. Holland, 196 N.J. 344.  Even 

where exigency exists, a disorderly persons offense does not, absent exceptional circumstances, 

justify intrusion.  

In Welsh v. Wisconsin, 466 U.S. 740 (1984), after a witness reported observing a car 

driving erratically, police checked the car's registration and obtained defendant's address. State v. 

Bolte, 115 N.J. 579(29189) (adopting Welsh).  Without a warrant, law enforcement entered the 

defendant's home when his step-daughter answered the door, proceeded into the defendant's 

bedroom, and placed him under arrest for driving while under the influence. Id. at 743. The 

Supreme Court held that when the government's only interest in entering a home without a 

warrant "is to arrest for a minor offense, [the] presumption of unreasonableness that attaches to 

the officers' conduct is difficult to rebut." Id. at 750.  

Walker, is the only New Jersey case in which a disorderly persons offense plus exigency 

justified warrantless entry, and the facts of that case are so outrageous that the Court’s departure 

is both understandable and distinguishable from the case at bar. Id.  In that case, officers had an 

uncorroborated tip that defendant was selling drugs from his apartment. Id. at When officers 

knocked on the door, the defendant answered it smoking a marijuana cigarette.  Defendant 

retreated and tried to slam the door shut. The first officer followed him into the apartment and 

arrested him. The officer testified that he and three other officers entered the apartment to 

prevent defendant from among things, destroying evidence. Walker, 213 N.J. at 285-286.  The 

Court distinguished the case from Holland and Welsh. 
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“First, the warrantless police intrusion was significantly limited. Officer Rios 

went inside defendant's apartment only far enough to detain defendant and 

secure the marijuana cigarette. Second, defendant opened the door to his 

apartment while smoking a marijuana cigarette with the intent to interact with 

and expose himself to the scrutiny of whoever was outside. Third, the officers 

entered defendant's apartment to prevent the destruction of physical evidence 

that they observed defendant discard.” Id. at 298. 

 

In truth, it seems that Walker’s behavior was simply too brazen for the Court to ignore.   

 Not so in the case at bar.  Here, the intrusion was wider in scope.  Co-ACCUSED only 

opened the door to speak with the officer and the evidence of the disorderly persons offense was 

unapparent until after Abrams removed both occupants from the room.  The Chore Boy was only 

visible after Abrams propped open the door and actively monitored the room for something 

illegal to hang his hat on.  Finally, officers did not observe any CDs activity or actual destruction 

of evidence.  

 The remaining factors for the Court to consider are dangerousness of the suspects and the 

strength or weaknesses of the underlying probable cause determination.  Both of these can be 

dispensed with quickly.  There was absolutely no evidence the subjects of the tip were either 

armed or dangerous nor did their conduct give rise to such a notion.  For the reasons cited supra, 

there was no probable cause to believe a felony had been committed and for the reasons cited 

infra, there was scant evidence of an offense of any kind. 

The police cannot claim the exigency exception if they created the exigency. State v. 

Hutchins, 116 N.J. 457, 460 (1989).  Hutchins distinguished between exigencies designed to 

subvert the warrant requirement and those that arise naturally during the course of the 

investigation. Id. (remanding for hearing on probable cause and exigency issues). The initial 

distinction is whether the police are required to make themselves known as part of the 

investigation.  In State v. Stanton, officers received an anonymous tip that a suspect was dealing 
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drugs out a hotel room, and knocked on the hotel room door. 265 N.J. Super. 383, 386 (App. Div 

1993).  Defendant pulled back the drapes revealing illegal drugs in plain view. Id.  The Court 

found that the officers had no choice but to investigate by knocking on the door because the tip 

was insufficient to satisfy probable cause.  Id.  By contrast, in Lewis, the officers had probable 

cause for a search warrant before they knocked on the door so the knock on the door was an 

unnecessary police-created exigency. Lewis, 116 N.J. at488-489.  

The case at bar differs from both Stanton and Lewis, so the Court should be guided by 

Hutchins.  Here, the defense does not argue that the officers were wrong to knock on the door of 

Room 209.  Quite the contrary, it was the only way to investigate a tip that was so lacking in 

probable cause.  The difference between this case and Stanton, however, is that in this case, the 

Abrams did not immediately observe criminal activity.  Here, he took the extra step of moving 

both occupants outside of the hotel.  Once they were outside, he claimed he needed to enter for 

his own safety.  By unlawfully ordering ACCUSED outside – absent probable cause to do so – 

he created the very exigency that he claims justifies his entry.     

 

B. THE DISCOVERY OF THE CONTRABAND WAS NOT INADVERTENT 

The burden is on the State to show that the officers did not enter a constitutionally 

protected area with the intent to seize evidence or with knowledge of its location. For the reasons 

cited immediately above – that Abrams physically moved ACCUSED and Co-ACCUSED out of 

the apartment so he could get a better view inside – his discovery of the items inside cannot said 

to be inadvertent.    
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C. THE CRIMINAL NATURE OF THE EVIDENCE WAS NOT IMMEDIATELY 

APPARENT 

 

In Arizona v. Hicks, the Court held “immediately apparent” to mean that the police must 

have had probable cause to associate the object seized with criminal activity. Arizona v. Hicks, 

480 U.S. 321 (1987). See also, State v. Mann, supra, 203 N.J. at 341; State v. Johnson, 171 N.J. 

192, 207 (2002).  In that case, the police were uN.J.ustified in seizing stereo equipment because 

the criminal nature would not have been apparent without lifting the equipment to ascertain the 

serial number. Id.  Here, the object in question was a small piece of Chore Boy, a copper colored 

Brillo pad used for scrubbing pots and pans, household cleaning and sometimes the illicit 

purpose of smoking crack.  Defendant need not belabor the point that Chore Boy has both 

legitimate and illegitimate uses.  In this case, however, the criminal nature of the Chore Boy was 

not immediately apparent.  The tip received by the officers referred to drug dealing, not drug use.  

Sergeant Abrams did not smell burnt crack, did not note the presence of crack pipes or residue, 

and did not indicate that the Chore Boy had been burnt or destroyed in any way.  In fact, both he 

and Detective Carullo noted that it was “fluffy” and “puffed up.”  It was unadulterated.  From his 

position in the doorway Sergeant Abrams could not determine that the criminal nature of this 

particular and pristine piece of Chore Boy was immediately apparent.   

 

III. CONSENT 

Consent is an exception to the warrant requirement.  Here, the State justifies the search of 

the safe and other interior compartments in Room 209 by consent.  That consent, however, is 

invalid because the officers made an additional intrusion into the hotel room to obtain it.  In this 
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case, consent was invalid because: a) the officers intruded on a constitutionally protected area to 

obtain consent and b) consent was involuntarily given.   

 Consent given after a search has already begun is considered neither voluntary nor 

meaningful. Hornberger v. ABC, 351 N.J. Super 577, 601 (App. Div. 2002).  Both Abrams and 

Carullo testified that their sole purpose in going into Room 209 was to clear it.  After this task 

was accomplished, they still needed an exception to the warrant requirement to conduct a more 

thorough search.  Carullo’s solution was to bring Co-ACCUSED back into Room 209.  This 

intrusion into the room was completely unjustified by any valid exception to the warrant 

requirement.  Even if the Court is persuaded that the consent form could not be presented near 

the officer’s patrol car, consent could have been obtained in a hallway, the hotel lobby, or any 

other area in which Co-ACCUSED did not still enjoy a constitutional right to privacy.  Instead, 

they escorted Co-ACCUSED back into Room 209, sat him on the bed inside a room he had 

already seen the officers come and go once without his consent, surrounded by drugs he knows 

the officers had already found, and asked Co-ACCUSED to sign a consent form.  The idea that 

consent under these circumstances was voluntary, is preposterous.  

Similarly, any consent sought during an illegal detention is null and void. State v. 

Rodriguez, 172 N.J. 117, 132-133 (2002). For the reasons set forth supra, both Co-ACCUSED 

and ACCUSED was illegally detained at the time consent was given.  Accordingly, consent is 

invalid. 
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IV.  ACCUSED’S STATEMENT TO POLICE IS THE FRUIT OF THE POISONOUS 

TREE 

 

Any statements given by ACCUSED in connection with his arrest are the fruits of his 

illegal search and seizure.  Accordingly, his statement must be suppressed.  
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CONCLUSION 

 For the foregoing reasons, the Court should GRANT the ACCUSED’s motion to 

suppress all evidence seized and all statements taken from him.   

 

 

 

 


