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County Court Facility 
123 Main Street 
Anytown, New Jersey 08000 
 
 Re: State v. Rashaan Accused 
  Indictment No:  
 
Dear Judge Flynn: 
 
 Please accept this letter brief in support of defendant’s motion to suppress evidence.  The 

stop of defendant’s car and his subsequent detention were constitutionally infirm for a variety of 

reasons.  The majority of the testimony during the hearing is largely irrelevant for purposes of 

defendant’s motion.  Accordingly, he summarizes just those facts that relate to his arguments.   

INDEX TO DEFENDANT’S APPENDIX 

T1  Transcript of August 18, 2015, motion hearing before Judge Nieves 

T2  Transcript of February 9, 2016, motion hearing before Judge Flynn 

T3  Transcript of February 16, 2016, motion hearing before Judge Flynn 

S3  Patrolman Jordan’s MVR  

D-6  Edison Police Department Evidence Form 

D8a-D8b Maps of Area   

Da1-Da2 Notice of Motion to Suppress Evidence 
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Da3-Da13 Brief in Support of Motion to Suppress Evidence 

 

STATEMENT OF FACTS 

THE STOP 

 The only purported basis to stop defendant’s vehicle is, and always has been, his failure to 

use a turn signal while making a left-hand turn out of the Quick-Chek parking lot at approximately 

1:00 a.m. on November 20, 2014.  [T2:112-10 to 16.] 

 On July 15, 2015, defendant filed a motion to suppress physical evidence seized by Officer 

Jordan of the Edison Police Department on November 15, 2014.  (Da1-Da2).  He also submitted a 

brief on July 29, 2015.  (Da3-Da13).  In it he argued—over four pages—that defendant’s car was 

illegally stopped because there was no reasonable and articulable suspicion that defendant’s failure 

to use his turn signal may have affected other traffic; no cars were near him when he made a left 

turn out of the Quick-Chek parking lot.  (Da6-Da10).   

 On August 15, 2015, Officer Kohut of the Edison Police Department testified before Judge 

Nieves.  The Assistant Prosecutor—while questioning Kohut about defendant’s failure to 

signal—specifically asked him about the traffic patterns in the area.  [T1:27-23 to 28-7.] 1  Kohut 

did not mention a single, specific vehicle near defendant when he turned.  His response was a 

vague: “Constantly, throughout the entire night.”  [T1:28-7.]   

 On February 9, 2016, Patrolman Jordan, the officer who actually pulled defendant over, 

testified before this Court.  When confronted with his MVR, depicting the area seconds after 

defendant pulled out of the Quick-Chek parking lot, he noted that there was one stationary vehicle 

in the parking lot and one car stopped at a traffic light facing south on Talmadge Rd., waiting to 

                                                           
1 All transcript references are styled [T1:__.]  
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cross over New Durham.  [T2:99-23 to 101-18.] (S3, starting at 0:07).   

 This Court followed up with questions of its own.  Jordan noted that there were no cars 

waiting to pull out behind defendant.  [T2:113-22 to 114-5.]  He also could not recall any traffic 

travelling in either direction on Talmadge Rd., nor could he recall any cars entering the parking 

lot.  [T2:114-6 to 15.]   

 After Jordan was excused, this Court expressed concern that there was no traffic in the 

area—a necessity for a turn signal violation.  [T2:125-10 to 24.] 

 One week later, Kohut returned to Court with a sudden epiphany: “I think there was a 

tractor-trailer going down the road during the time of the defendant pulling out of the parking lot.”  

[T3:25-19 to 21.]  He could not remember where defendant was when he saw the tractor-trailer.  

[T3:26-14 to 20.]  Kohut admitted that the testimony was new2—nearly fifteen months after the 

stop took place—and that he and the Assistant Prosecutor discussed his testimony after Jordan 

testified on February 9, 2016.  [T3:57:13 to 58:9; 67-4 to 13.]   

 The beginning of Jordan’s MVR depicts a tractor-trailer travelling southbound on 

Talmadge Rd.  (See S3 at 0:01).  The truck appears to be travelling after completing a right-hand 

turn.  Id.  It first appears directly south of the entrance/exit to the Walgreen’s parking lot.  [T3:52-

18 to 25.]  (See also S3 at 0:01; D8a).   

 The maps introduced in evidence reveal that on Ethel Rd.—the first street directly south of 

the entrance/exit of the Walgreen’s parking lot on Talmadge Rd., where Jordan’s vehicle was 

positioned—there are four buildings [T2:52-14 to 16; 55-24 to 56-6.] (See D8a and D8b).  In the 

parking lots of each those four buildings are several tractor-trailers.  [T2:56-7 to 9.] (See D8b).  

                                                           
2 Kohut testified that Jordan’s MVR refreshed his recollection.  [T3:67-19 to 25.]  He did not, however, explain why 
he failed to disclose this fact (the tractor-trailer) to Judge Nieves in August when the Assistant Prosecutor played the 
entire videotape for him and asked him to explain it in detail.   
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Kohut characterized those buildings as “some” of the trucking businesses in the area that are open 

24 hours/day.  [T3:56-17 to 21.]  

THE DETENTION 

 After Jordan stopped defendant’s vehicle, the officers detained defendant for nearly two 

hours.  (See S3).  Roughly an hour had passed from the moment of the stop to the time the K-9 

arrived on the scene.  Id.; [T2:111-4 to 11.]   

 The MVR shows that when Jordan approached the car, he crossed the threshold of the 

window with his head; it is obvious from the video that portions of his face and the brim of his cap 

are visible through the back windshield.  (See S3 at 1:24 – 3:49).   

 Jordan testified that when he approached the car he detected the “strong odor of raw 

marijuana.”  [T2:109-8 to 14.]  Kohut also tesftified that as he approached the driver’s side of the 

car, while the window was down a quarter of an inch, he too could detect the “strong” odor of raw 

marijuana.  [T1:37-2 to 6; T3:66-15 to 18; 66-25 to 67-2.]  Both officers noted that there were 

several air fresheners strewn about the car.  [T2:110-10 to 13; T3:66-19 to 21.] 

 Jordan later searched the car after procuring a search warrant signed by Judge Weisberg.  

He testified that the only marijuana he recovered was two “dime bag sized” bags that were sealed.  

[T2:109-15 to 110-9.]  Those sealed bags were in a paper bag that was on the passenger side 

floorboard in the back of the car.  Id. 

 A total of five officers assisted with the stop; Kohut and Jordan were there from its 

inception.  [T3:65-23 to 66-1.]  Of those five officers, there exists one MVR video without sound.  

[T3:66-2 to 5.]  Kohut gave two possible explanations as to why there is no sound on Jordan’s 

MVR: 1) Jordan placed the microphone in his pocket and it accidentally turned off; and 2) Jordan 

failed to charge the device.  [T3:59-3 to 11.]  The Edison Police Department Standard Operating 



 5 

Procedures(SOPs)—protocols that dictate how an officer is to handle and operate MVR 

equipment—forbid an officer from doing either of those things.  [T3:59-12 to 60-25.]   

 The SOPs also dictate that when one officer “deems it critical to preserve” the video from 

his vehicle, other officers who assisted must do the same.  [T3:63-12 to 15.]  The only way that 

video/audio from a vehicle is preserved is if the officer fills out an evidence form.  [T3:63-8 to 

11.]  Officer Jordan is the only officer who took that necessary, affirmative step to ensure that his 

video was preserved.  [T3:63-16 to 65-3.] (See also D6).   

LEGAL ARGUMENT 

POINT I 

DEFENDANT WAS NOT REQUIRED UNDER N.J.S.A. 39:4–
126, NEW JERSEY’S “LANE CHANGE” STATUTE, TO USE 
A TURN SIGNAL WHEN HE EXITED THE QUICK-CHEK 
PARKING LOT 
 
 

Whether there were vehicles in the area is irrelevant.  A fair reading of the statute, using 

traditional canons of statutory interpretation, compels a finding that it does not apply to this 

situation. 

“[T]he best indicator of legislative intent is ‘the plain language chosen by the Legislature.’”  

State v. Perry, 439 N.J. Super. 514, 523 (App. Div. 2015)(quoting State v. Gandhi, 201 N.J. 161, 

176 (2010)).  The Court must “give the relevant language its ordinary meaning and construe it ‘in 

a common-sense manner.’”  Perry, 439 N.J. Super. at 523 (quoting State in Interest of K.O., 217 

N.J. 83, 91(2014)).   

“Where two interpretations of the language are plausible, a reviewing court must interpret 

the statute to effectuate the legislative intent, utilizing extrinsic evidence when it is helpful.”  Perry, 

439 N.J. Super. at 526 (internal quotation marks and citations omitted).   
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Finally, “if after resort to extrinsic evidence ambiguity remains in a criminal statute, then 

the court must be guided by the “rule of lenity,” which requires that the court construe penal 

statutes strictly and interpret ambiguous language in favor of a criminal defendant.”  Id. at 527.   

“No one shall be punished for a crime unless both that crime and its 
punishment are clearly set forth in positive law.” Ibid. Statutes 
“must give persons of ordinary intelligence fair notice of what 
conduct is prohibited and what consequences may follow violation 
of the law.” State v. Channel Home Ctrs., 199 N.J. Super. 483, 489 
(App. Div.1985). “It is, therefore, inappropriate to supply missing 
connections in criminal statutes that persons of ordinary intelligence 
would not discover.” Ibid. 
 
[Perry, 439 N.J. Super. at 528.] 

 

The statute is not ambiguous.  The plain language of  N.J.S.A. 39:4–126 does not mandate, 

ever, that a driver must use his turn signal when exiting a private parking lot.     

 N.J.S.A. 39:4–126 provides, in pertinent part, that: 

No person shall turn a vehicle at an intersection unless the vehicle 
is in proper position upon the roadway as required in section 39:4-
123, or turn a vehicle to enter a private road or driveway or 
otherwise turn a vehicle from a direct course or move right or left 
upon a roadway, or start or back a vehicle unless and until such 
movement can be made with safety. No person shall so turn any 
vehicle without giving an appropriate signal in the manner 
hereinafter provided in the event any other traffic may be affected 
by such movement. 
 
[(emphasis added).]  

 

The statute does not encompass every turn a driver could conceivably make.  The phrase 

“so turn” in the second sentence—the sentence that imposes a duty on the driver to signal— relates 

directly to the triptych of turns listed in the first sentence of the statute.  Id. Those turns include: 

1) turning a vehicle at an intersection; 2) turning a vehicle to enter a private road or driveway; and 

3) otherwise turning a vehicle from a direct course or moving right or left upon a roadway.  Id. 
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 The duty imposed in the second sentence does not relate to the “start or back a vehicle” 

clause.  The signal language only applies to turning; the statute never requires one to signal when 

starting or backing, only that the driver not do so “unless and until [the] movement can be made 

with safety.”  Id.  

 Here, defendant is alleged to have failed to use his turn signal while exiting a Quick-Chek 

parking lot.  That turn is not covered by the statute, and, accordingly, he had no duty to use a 

signal—regardless of whether the turn may have affected other traffic.   

Clearly, the Quick-Chek parking lot is not a roadway or intersection, thus, turns (1) and (3) 

do not apply.  The parking lot is akin to—if not a species of—a driveway.  The statute only requires 

one to signal when “turn[ing] a vehicle to enter a private road or driveway;” it is silent about 

exiting.  Since the legislature explicitly proscribed entering a driveway without signaling, its 

decision to omit exiting a driveway from the statute is significant. 

That interpretation leads to a common-sense result.  The issue has not been recently 

litigated.  However, in Nass v. Harris, 117 N.J.L. 427, 430 (1937), the Court of Errors and Appeals 

held that the predecessor statute, likewise, “applie[d] to the operation of automobiles on a public 

highway[,]” and did not impose a duty on a driver to sound his horn while backing in his private 

driveway.   

The same rationale applies 80 years later.  How often does one use a turn signal when he 

leaves his driveway?  The importance of alerting other drivers when turning into a parking lot or 

driveway from a public road simply does not exist upon exit.  The drivers on the road near the 

parking lot are unlikely to see the turn signal, and the signal would be meaningless to any other 

cars also waiting to exit.    

Suppose, for example, that a driver was exiting a mall or restaurant parking lot on Route 
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18, Route 1, Route 9 or any other similar four-six lane highway with a divider, separating the 

northbound and southbound lanes.  The driver could only possibly turn in one direction when 

exiting the parking lot.  If the statute were uniformly applied to all turns, regardless of 

circumstance, that driver’s failure to use a signal would constitute a traffic infraction.  That 

interpretation would produce an absurd result.  There is absolutely nothing in the language of the 

statute differentiating that situation from this one.   

The legislature knew exactly what is was doing when it mandated using a turn signal to 

enter a private parking lot.  The omission of exit was intentional.   

Patrolman Jordan stopped defendant based solely on his misreading of N.J.S.A. 39:4–126 

and what that statute requires a driver to do.  “[W]here an officer mistakenly believes that driving 

conduct constitutes a violation of the law, but in actuality it does not, no objectively reasonable 

basis exists upon which to justify a vehicle stop.”  State v. Puzio, 379 N.J. Super. 378, 383 (App. 

Div. 2005).  This Court “cannot countenance an officer's interference with personal liberty based 

upon an entirely erroneous understanding of the law.”  Id. at 384.    

 
 

POINT II 
 
THE STATE IS UNABLE TO PROVE BY A 
PREPONDERANCE OF THE EVIDENCE THAT THE 
OFFICERS HAD REASONABLE AND ARTICULABLE 
SUSPICION TO BELIEVE THAT DEFENDANT’S FAILURE 
TO USE HIS TURN SIGNAL MAY HAVE AFFECTED 
OTHER TRAFFIC  
 

 Although the “State need not prove that a motor-vehicle violation occurred as a matter of 

law[,]”  State v. Williamson, 138 N.J. 302, 304 (1994), it must prove, by a preponderance of the 

evidence, that “the officer had a reasonable and articulable suspicion of a violation before the 

stop.” State v. Heisler, 422 N.J. Super. 399, 413 (App. Div. 2011). 
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“N.J.S.A. 39:4-126 requires a motorist to signal a lane change ‘in the event any other traffic 

may be affected by such movement.’  The statute, however, does not require that a signal be given 

whenever a lane change is made.”  Williamson, 138 N.J. at 303 (emphasis in original).  “The 

language-may affect traffic-implies that traffic that may be affected is fairly close and visible . . . 

.”  Ibid.  (citing State v. Moss, 277 N.J. Super. 545, 649 (App. Div. 1994) (explaining that common 

dictionary meaning of “may” is “to be in some degree likely to”)). 

On this record, no officer could have reasonably suspected that defendant’s failure to signal 

may have affected any other traffic.  The video evidence shows—seconds after defendant left the 

parking lot—one stationary vehicle in the lot and one other vehicle stopped at a red light; neither 

vehicle was near defendant.   

Not only must the State prove the elements of whatever exception to the warrant 

requirement on which it intends to rely, it must also prove that the evidence presented in support 

of its position is credible.  Recognizing that trial courts have expressed uniform reluctance to 

disbelieve police testimony, our Appellate Division cautioned:  

We deem it critical to the preservation of the constitutional rights of 
individuals and the integrity of our judicial system that our courts 
not appear as if they are rubber stamping testimony of law 
enforcement officers as a basis for intrusions and stops. No less than 
meaningful review of the testimony offered as a basis for the police 
action is required. 
 
[State v. Locurto, 304 N.J. Super. 514, 521 (1997), rev’d on other 
grounds, 157 N.J. 463 (1999).] 

  

The New Jersey Supreme Court’s decision in State v. Maryland, 167 N.J. 471 (2001), 

rev’g, 327 N.J. Super. 436 (2000), reveals that a scrupulous examination of a police officer’s 

testimony is critical to a just credibility determination.   

In that case, two undercover N.J. Transit police officers stopped the defendant as he stepped 
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off a train at the Rahway train station.  Maryland, 167 N.J. at 477.  During a suppression hearing, 

the officers testified that they noticed the defendant shove a brown paper bag into his waistband.  

Id.  When they approached and questioned the defendant, a struggle ensued and several bags of 

marijuana fell to the ground.  Id.  The defendant testified at the suppression hearing and directly 

refuted the officers’ version of the facts.  Id. at 478.  He claimed that he placed the bag in his 

waistband before he ever arrived at the Rahway station.  Id.  The defendant and another witness 

also testified that the officers immediately began questioning and searching them when they 

walked off the train.  Id. at 479.   

 During summation, defense counsel argued that the officers’ version of the facts should be 

disbelieved and directed the court to obvious discrepancies in the police report.  Maryland, 167 

N.J. at 479.  “Most notably, there was no mention in the report of defendant placing a brown paper 

bag in his pants before the officers approached defendant and his companions.”  Id.  Moreover, in 

an effort to justify the stop, the State provided an alternate version of the facts in its brief.  Id.  The 

motion judge ultimately found the officers credible and denied the defendant’s motion to suppress.  

Id. at 481.   

The Appellate Division affirmed, deferring to the motion judge’s credibility findings and 

holding that the initial encounter was justified.  Maryland, 327 N.J. Super. at 455.  Judge Kestin 

vigorously dissented, “clearly implying that the State’s inconsistent and contradictory versions 

of why defendant was approached in the first instance precluded the State from sustaining its 

burden of proving the constitutional validity the stop.”  Maryland, 167 N.J. at 482(emphasis 

added).   

 Based on that dissent, our Supreme Court granted certification pursuant to R. 2:2-1(a)(2).  

Id.  The Court reversed, holding that the State failed to establish a valid reason for the stop.  Id. at 
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489.  Most importantly for purposes of this motion, the Court refused to defer to the trial judge’s 

factual and credibility findings because the information contained in the police report directly 

contradicted the officer’s testimony: 

In this case, based on in-court testimony, the trial court found that 
the officers had observed defendant place a brown paper bag into 
his pants before approaching him. Yet, under the version of the facts 
contained in the first police report, there was no assertion that either 
police officer saw defendant place a bag into his pants before they 
both approached him. 
 
[Id. at 485.] 

 

Similarly, this Court must not credit Kohut’s testimony that he personally observed a 

tractor-trailer pass the parking lot as defendant was prepared to turn.  It is flatly incredible.   

On August 15, 2015, Kohut testified before Judge Nieves about the circumstances of the 

alleged traffic infraction.  The State was fully aware of defendant’s argument that there was no 

visible traffic that would have been affected by defendant’s failure to signal and posed questions 

to the officer accordingly to resolve that issue.  There was no mention of the tractor-trailer.   

Six months after that hearing and fifteen months after the stop, Kohut testified before this 

Court that he had personal knowledge of a truck passing before the parking lot.  This came 

curiously on the heels of the Court’s skepticism of the basis for the intrusion.   

The truck did not come from New Durham Rd.  The most plausible explanation is that it 

made a right onto Talmadge Rd. from Ethel Rd.  The only time the truck is visible in the video it 

is directly in the vicinity of Ethel Rd.  D8b reveals that at the intersection of Ethel Rd. and 

Talmadge Rd. there are several trucking businesses; each parking lot contains a cluster of tractor 

trailers.   

That is the only explanation for the obvious discrepancy in the testimony—Jordan could 
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not recall any traffic passing defendant, whatsoever, and Kohut only miraculously remembered 

the truck after the Court tipped its hand. 

Simply, there is no credible evidence that there were any cars even remotely near defendant 

such that his failure to signal would have affected traffic.  Accordingly, the stop was unlawful. 

POINT III 

THE STATE IS UNABLE TO ESTABLISH BY A 
PREPONDERANCE OF THE EVIDENCE THAT THERE 
EXISTED REASONABLE AND ARTICULABLE SUSPICION 
OF CRIMINALITY SUFFICIENT TO PROLONG THE 
TRAFFIC STOP FOR A DOG SNIFF 

 

Last April, the United States Supreme Court resolved a hotly contested issue.  It held that 

a seizure justified only by a police-observed traffic violation becomes unlawful if it is prolonged 

beyond the time reasonably required to complete the mission of issuing a ticket for the violation; 

police may not extend an otherwise-completed traffic stop, absent reasonable suspicion, in order 

to conduct a dog sniff.  Rodriguez v. United States, 133 S.Ct. 1609 (2015).   

Here, the only fact that could conceivably justify defendant’s detention is the officers’ 

testimony that they detected the “strong” odor of raw marijuana emanating fom the vehicle.  Again, 

that testimony is incredible.   

Jordan recovered an infinitesimal amount of marijuana—two dime bags—that were in 

sealed, Ziploc bags.  Those bags were in a paper bag.  There was no other marijuana in the car.  

Moreover, there were “several air fresheners” in the car that would have further masked the scent.   

Even more absurd is Kohut’s testimony that he detected this “strong” odor of raw 

marijuana as he approached the driver’s side of the car and the window was down a quarter of an 

inch.  If Kohut’s olfactory abilities are truly so superhuman, perhaps the sheriff’s department 

should consider him as an addition to their K-9 unit.   
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The only evidence that could possibly corroborate the officers’ claims would be 

contemporaneous recordings of the ordeal memorializing that they actually smelled marijuana.  

Unfortunately, the collective failure of five officers to follow protocol and preserve even one 

second of recorded material deprives defendant, and the Court, of the opportunity to meaningfully 

evaluate their credibility.  The State should not be rewarded for the officers’ recalcitrance.  

 

CONCLUSION 

  The intrusion in this case, from its inception, ran afoul of the Fourth Amendment to the 

United States Constituion and art. I, ¶ 7 of ours.  The officers did not see defendant commit a 

traffic infraction nor did they smell any marijuana after the stop.  The entire ordeal was predicated 

on nothing more than a hunch, and, for that reason, all of the evidence must be suppressed.   

 

Respectfully submitted, 

 
 
 
 
 
 

Jeffrey Farmer 
Assistant Deputy Public Defender 
Attorney for defendant 

 
 
 
 
  
 
 


