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SUMMARY OF ARGUMENT

In this case, the trial court and the Appellate Division 

properly determined that police officers seized the four 

defendants without the required reasonable articulable suspicion. 

First, police officers demanded that a pedestrian stop, acting on 

no more than a hunch. (Point I). The justifications offered to 

support that investigative detention fall far short of reasonable 

suspicion: the pedestrian walked to a legally parked car in a 

parking lot of a diner that was open for business just after 

midnight on New Year’s Eve and, when he saw the police, chose to 

walk away. That the diner was in a neighborhood described by the 

officers as “high crime” does not change the analysis. Police still 

lacked reasonable suspicion to justify the detention.

Thereafter, officers approached the car parked in the diner’s 

lot. The officers had previously made a U-turn into the parking 

lot and boxed the car in. They then knocked on the car window. At 

that point, a reasonable person sitting in the car would not have 

felt free to leave. (Point II). Long-established search and seizure 

jurisprudence mandates a totality of the circumstances analysis. 

Under that test, the several deeds of the officers sent an 

unequivocal message of officer control. Finding that police lacked 

the requisite suspicion for such a seizure would not unduly limit 

law enforcement. Police could still investigate people in cars 

without suspicion as a field inquiry: they simply cannot do so 
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after taking actions that make those people feel unable to leave 

– here, by boxing a car in and illegally detaining a nearby 

compatriot.

Although the Court need not consider Defendants’ race to reach 

the appropriate result in this case, the time has come for courts 

to acknowledge and incorporate perspectives of people of color in

determining how a “reasonable person” would experience officer 

conduct. (Point III). Any test that measures how a person will 

feel when confronted by police must meaningfully account for power 

dynamics, which are particularly askew as between police officers

and Black people. (Point III, A). Legal scholars have increasingly 

suggested that “reasonable person” tests must be more 

comprehensive and not ignore the perspectives of people of color, 

who are more heavily policed and arrested. (Point III, B). Courts,

including the United States Supreme Court, have already begun to 

consider a variety of factors particular to groups of individuals 

in determining what a “reasonable person” would do when interacting 

with law enforcement. (Point III, C). Finally, while certain 

characteristics might produce uniquely individualized experiences

to render analysis of their impact on people’s perceptions of 

police impractical, race – like age – creates a series of common 

and common-sense conclusions about perceptions of police, and can 

be incorporated into a more inclusive and comprehensive (and thus 

more accurate) analysis. (Point III, D).

3

STATEMENT OF FACTS/PROCEDURAL HISTORY

Amicus curiae American Civil Liberties Union of New Jersey 

(“ACLU-NJ”) adopts and incorporates by reference the Statement of 

Facts and Procedural Histories set forth in the briefs submitted 

to this Court and the Appellate Division on behalf of Defendant-

Respondents Darryl Roundtree, Craig Owens, Jr., Maurice Peace, and 

Tyerice Peace. Amicus also recounts the following facts for 

clarity, from the opinion of the Appellate Division in State v. 

Roundtree, No. A-0178-16, 2017 N.J. Super. Unpub. LEXIS 1714 (App. 

Div. July 12, 2017).

On New Year’s Eve 2016 at around 12:30 a.m., Defendant-

Respondents Craig Owens, Jr., Marshall Roundtree, and Tyerice

Peace were seated in the passenger seats of a BMW that was lawfully

parked in the Brooklawn Diner parking lot. Id. at *2-3. The diner,

which is open 24 hours a day, seven days a week, was occupied by

customers out on the New Year holiday. Id. at *7. The BMW was in

a marked parking space, nosed in toward the diner. Id. at *3. No

fencing or other obstructions limited public access to the parking

lot. Id. at *6-7. The driver’s seat was empty, the car engine was

off, and Defendant-Respondent Maurice Peace was leaning into the

driver’s side window. Id. at *3, 4. All four men are Black. Id. at

*7.

As the Appellate Division made clear, “[t]here was nothing

unlawful or suspicious about the BMW as it sat parked in a regular
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marked parking space inside the parking area of the Brooklawn

Diner.” Id. at *3. Similarly, prior to leaning into the car window,

Maurice had “simply walk[ed] from the area behind the diner” and

“head[ed] in the direction of the BMW[.]” Id. at *7.

At the same time, two white Brooklawn officers were patrolling

the area on Route 130 in a marked police SUV. Quite abruptly, they

made a U-turn, pulled into the parking lot, drove up to the BMW,

and parked “perpendicular behind and relatively close” to it. Id.

at *3; 2T 53-10 to 16.

The officers, who were on “high alert” and “aggressive in

undertaking their jobs,” quickly exited the patrol car. Roundtree,

2017 N.J. Super. Unpub. LEXIS 1714, at *2, 8, 9. Officer McKenney

testified that Maurice Peace caught his attention because people

do not usually park in that part of the parking lot, so he “just

thought it was suspicious.” Id. at *2.

Officer McKenney immediately ordered Maurice Peace to “stop,”

while his partner, Officer Nicholas, approached the BMW to “see

what the . . . occupants . . . were doing.” Id. at *3. Nicholas

was dressed in plain clothes, with his service weapon “holstered

on his thigh.” Id. at *4. As Nicholas stood slightly “away from”

the BMW, McKenney asked Maurice Peace “What are you doing around

here?” and whether he was with the occupants of the BMW. Id. at

*3. All of this happened within full view of the occupants of the

car; in fact, on cross-examination, Officer Nicholas admitted that

5

Roundtree, Owens, and Tyerice Peace “could see McKenney speaking

to Maurice Peace.” Id. at *4.

Police attention then turned to the three men seated in the

BMW. Officer Nicholas, his gun visible, could see into the car

through the open driver’s side window. Because no driver was

present, he knocked on the passenger side window of the car,

“impliedly calling for some manner of response from the occupants

within the vehicle.” Id. at *11. In response, Defendant Owens

opened the front passenger-side door. Id. at *5. Nicholas claimed

he smelled burnt marijuana and asked Owens where it was; Owens

replied that there was none. Id. Roundtree and Tyerice Peace were

in the back seat; Nicholas said he saw some movement and so ordered

the occupants to sit still and opened the back passenger-side door.

He then discovered and seized the evidence in question. Id. A

subsequent search of the car revealed no marijuana. Id.

On April 9, 2018, the ACLU-NJ filed a Motion for Extension of

Time to seek leave to appear as amicus curiae. That Motion for 

Leave to Appear is filed simultaneously with the instant brief. R.

1:13-9.
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ARGUMENT

I. AN OFFICER’S REASONABLE SUSPICION: THE STOP OF MAURICE PEACE 
WAS UNCONSTITUTIONAL, BECAUSE IT IS NOT CRIMINAL TO BE OUTSIDE 
AFTER MIDNIGHT ON NEW YEARS EVE IN A “HIGH CRIME AREA.”

Under longstanding interpretation of the Fourth Amendment and 

Article I, Paragraph 7, police lacked reasonable suspicion to stop 

Maurice Peace.1 Both the State (Sb 15)2 and the Attorney General 

(AGb 13) concede before this Court that when police told Maurice 

to stop, they effected an investigatory stop that required

reasonable articulable suspicion. See Terry v. Ohio, 392 U.S. 1, 

21 (1968). The Attorney General suggests that reasonable 

articulable suspicion is supported by the totality of four 

circumstances: First, this occurred in a “high-crime area” (AGb

18-19); second, Maurice walked from the rear of a diner (that was 

open) to a car parked (legally) in the diner’s parking lot (id. at

20); third, Maurice walked away from the police when he saw them 

(id. at 20-21); and fourth, it was just after midnight on New 

Year’s Eve (id. at 21). Because these arguments are so misguided 

and risk emboldening subsequent police action, amicus addresses 

each of them specifically.3 None of the four reasons, alone or 

1 Because two of the Defendants share the same last name, this 
brief uses first names in referring to Maurice and Tyerice Peace.
2 Sb refers to the State’s Letter-Brief And Appendix In Support Of 
The State’s Motion For Leave To Appeal;
AGb refers to the Amicus Brief of the Attorney General;
Db refers to the Supplemental Brief to this Court of Defendants 
Owens, Maurice Peace, and Tyerice Peace.
3 By contrast, the State’s spends only two paragraphs seeking to 
justify Maurice’s stop. Sb 15-16.

7

together, amount to articulable suspicion necessary to justify a 

stop.

As amicus examined in its brief in State v. Chisum/State v.

Woodard (A-35-17/A-36-17), the characterization of an area as 

“high-crime” and therefore deserving of greater police suspicion 

is commonplace but precarious, both as a matter of law and as an 

invitation for implicit bias. See, e.g., Devon W. 

Carbado, (E)racing the Fourth Amendment, 100 Mich. L. Rev. 946, 

954 n.40 (2002) (noting this designation “lends law enforcement 

wider latitude in exercising its search-and-seizure powers” and 

enumerating critiques of “overly simplistic reliance on 

neighborhood reputation in justifying police stops”).

The law is clear that the mere presence of individuals in a 

“high crime” area does not, without more, justify an investigative 

detention. See State v. Kuhn, 213 N.J. Super. 275, 281 (App. Div. 

1986); State v. Williams, 381 N.J. Super. 572, 584 (App. Div. 2005) 

(finding the “time and place of a police encounter . . . cannot, 

standing alone, justify an investigatory stop.”). Justice Albin 

has cautioned that “[t]he words ‘high crime area’ should not be 

invoked talismanically by police officers to justify a Terry stop

that would not pass constitutional muster in any other location.” 

State v. Pineiro, 181 N.J. 13, 31 (2004) (Albin, J., concurring) 

(collecting cases). 
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Indeed, the Appellate Division panels in Kuhn and Williams

did not go far enough. Of course presence in a high crime area 

cannot, on its own, justify a stop, but nor should it be a factor 

given significant weight in any case. Put differently, if all 

factors taken together do not allow police to stop a person in 

Newton, that person should also be free to leave in Newark. If the 

totality of the circumstances are insufficient to justify a stop 

in Belvidere, so too should they be insufficient in Brooklawn. The

protections of Article I, Paragraph 7 must be equally strong in 

all New Jersey neighborhoods, for all New Jersey residents. 

It may well be that the area of the Brooklawn Diner is known 

for past criminal activity,4 but that reputation is entirely 

unconnected to the objective facts officers knew as to Maurice.

The diner’s reputation cannot provide particularized suspicion to 

detain Maurice. To hold otherwise would be to proclaim that anyone 

who dines at the Brooklawn Diner subjects themselves to 

investigative detention at the police’s suspicionless will. Our 

Constitution does not permit this. 

The other rationales offered by the Attorney General fare no 

better. Although it may be true that people tend not to park behind 

4 It is worth mentioning that perceptions of crime rates are 
relative. In 2015, there were 23 violent crimes – of any sort – in
all of Brooklawn; in 2016, there were 20. Uniform Crime Reporting 
2016 Crime Data, p. 134,
http://www.njsp.org/ucr/pdf/current/20170818_2016_crimetrend.pdf

9

the diner, it is unlikely that they never do; after all, the diner 

chooses to make those parking spots available. And while there may 

not have been many other cars in the lot when the officers drove 

by, they did not testify about the parking density when Maurice 

arrived. Had the lot been full, would parking in the back be

suspicious? Officers made a great deal of the fear of drunk drivers 

on New Year’s Eve; is that fear not reason enough to park out of 

the hustle-and-bustle of a front parking lot when waiting to pick 

up a friend?

The Attorney General cites State v. Tucker, 136 N.J. 158, 169

(1994) for the proposition that – taken with other factors –

walking away from the police can trigger reasonable suspicion. 

(AGb at 21). The Attorney General contends that “[i]n light of all 

the other particularized suspicious circumstances” Maurice’s 

decision to walk away from police “was indicative of consciousness 

of guilt.” Id. But, as illustrated above (and below), there are no 

particularized suspicious circumstances. Thus the situation here 

is much more akin to Tucker itself, where the Court held:

We are not as satisfied as the [United States] 
Supreme Court was in Hodari D. . . . that the 
biblical observation that “‘[t]he wicked flee 
when no man pursueth’” is a satisfactory 
explanation of why a young man in a 
contemporary urban setting might run at the 
sight of the police. 499 U.S. at 623 n.1
(quoting Proverbs 28:1).  That some city 
residents may not feel entirely comfortable in 
the presence of some, if not all, police is 
regrettable but true.
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[Tucker, 136 N.J. at 169.]

Indeed, here, as in Tucker:

[W]hat this record does not show is also 
highly persuasive: no observed criminal 
activity; no particularized suspicious 
conduct, such as the possession of suspicious 
packages or the exchanging of money; no 
reports of recent nearby crimes; no 
descriptions of recent crime suspects; no 
nearby potential or [actual] victims of 
crimes; no nearby vehicle matching a 
description of a vehicle involved in a recent 
crime, or the like.

[Id. (quoting State v. Tucker, 265 N.J. Super.
358, 360 (App. Div. 1993) (alterations in 
original).]

See also Commonwealth v. Warren, 58 N.E.3d 333, 342 (Mass. 2016) 

(concluding a judge should, in appropriate cases, consider the 

experience of Black men in police encounters “in weighing flight 

as a factor in the reasonable suspicion calculus.”).5

The final justification offered by the Attorney General is 

perhaps the most outrageous: that it was just after midnight on 

New Year’s Eve. It may be true that the officers were on high alert 

5 The Supreme Judicial Court in Warren noted that “in such 
circumstances, flight is not necessarily probative of a suspect’s 
state of mind or consciousness of guilt. Rather, the finding that 
black males in Boston are disproportionately and repeatedly 
targeted for [field interrogation and observation] encounters 
suggests a reason for flight totally unrelated to consciousness of 
guilt. Such an individual, when approached by the police, might 
just as easily be motivated by the desire to avoid the recurring 
indignity of being racially profiled as by the desire to hide 
criminal activity.” Commonwealth v. Warren, 58 N.E.3d at 342.

11

for drunk drivers at that time, but that hardly justifies stopping 

a pedestrian who certainly was not one of the drivers about whom 

the officers were understandably concerned. And while midnight may 

typically be classified as a late hour, New Year’s Eve is the one 

night of the year where that is certainly not the case.

To the extent the suspicion in this case was articulable, it 

was far from reasonable. At best, police stopped Maurice based on 

a naked hunch. As this Court has admonished, an investigative 

detention and resulting seizure “cannot – we emphasize cannot – be

justified merely by a police officer’s subjective hunch.” State v. 

Davis, 104 N.J. 490, 505 (1986) (emphasis in original). At worst, 

the sense that officers had that the conduct they observed was 

suspicious relied on implicit bias.

Amicus examined in depth the role of implicit bias in police 

officers’ suspicion in its brief to this Court in State v. 

Chisum/State v. Woodard. It therefore only briefly notes here the 

pervasiveness and perniciousness of implicit bias in the justice 

system. Most relevantly, implicit bias affects police officers’ 

perceptions of “suspicious” or “criminal” behaviors and the people 

who engage in them, which in turn impacts police decision-making.

Cynthia Lee, Reasonableness with Teeth: The Future of Fourth 

Amendment Reasonableness Analysis, 81 Miss. L.J. 1133, 1152 

(2012). Legal scholars and social scientists have studied the 

tendency of people across racial and ethnic lines to perceive Black 



12

people, especially young Black men, as dangerous. See Justin D. 

Levinson et al., Guilty by Implicit Racial Bias: The Guilty/Not 

Guilty Implicit Association Test, 8 Ohio St. J. Crim. L. 187, 207 

(2010) (finding that study participants implicitly associated 

Blackness with guilt); B. Keith Payne, Weapon Bias: Split-Second 

Decisions and Unintended Stereotyping, 15 Current Directions in 

Psychol. Sci. 287, 288 (2006) (finding that participants making 

snap judgments were more prone to believe they saw a gun when shown 

a Black face, as opposed to a white face). This Court can and

should acknowledge the role of implicit racial bias in considering 

the reasonableness of officers’ suspicions of Black defendants.6

Regardless of motivation, police lacked the required 

suspicion to justify the stop of Maurice.

II. A REASONABLE PERSON’S EXPERIENCE: ROUNDTREE, OWENS, AND 
TYERICE PEACE WERE DETAINED BECAUSE THEY HAD NO REAL POWER TO 
LEAVE, BY CAR OR BY FOOT.

Whether an encounter with police rises to the level of a stop 

depends on the perspective of civilians, not police officers. An 

investigative detention occurs “when an objectively reasonable 

person feels that his or her right to move has been restricted.” 

6 As explained in amicus’ brief in Chisum, implicit bias is 
unconscious, not explicit or necessarily in bad faith. It is 
therefore possible for this Court to credit concerns about implicit 
racial bias without necessarily finding explicit racial profiling, 
as the trial court rejected – and the Appellate Division noted –
in this case. Roundtree, 2017 N.J. Super. Unpub. LEXIS 1714, at 
*7-8.
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State v. Nishina, 175 N.J. 502, 510 (2003) (quoting State v. 

Rodriguez, 172 N.J. 117, 126 (2002)). Whether such a restriction 

has occurred is viewed from the perspective of the person detained.

Tucker, 136 N.J. at 165-66. In State v. Maryland, this Court

stated: “Whether a detention has occurred is measured from the 

citizen’s perspective . . . [and] whether defendant under all of 

the attendant circumstances, reasonably believed he could walk 

away without answering any of [the officer’s] questions.”  167 

N.J. 471, 483 (2001).7

Although the State frames the Appellate Division’s opinion as

a bright-line rule divorced from a traditional totality of the 

circumstances analysis (AGb 30), it is in fact the totality of the 

circumstances that makes clear that the occupants of the car were 

seized (without reasonable articulable suspicion). Occupants of 

the car: saw a marked police car do an immediate left turn and 

drive into the lot to park directly behind them. (2T 52-22 to 53-

14). Importantly, the lot was not crowded; thus occupants knew 

that the proximity of the cars was intentional rather than 

incidental on the part of the officers. (1T 87-21 to 25; 1T 37-1

7 The Attorney General’s contention – “That someone might feel 
somewhat obligated to respond to the police officer does not itself 
elevate the encounter to an investigative stop” (AGb at 2) – is 
correct but misleading. The issue is not whether a person feels 
compelled to respond, but whether a reasonable person feels free 
to leave. Whether a reasonable person would feel compelled to stay 
is exactly what the existing jurisprudence examines.
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to 15). Then the occupants saw officers order their compatriot to 

stop. Roundtree, 2017 N.J. Super Unpub. LEXIS 1714, at *4. Finally, 

an officer rapped on the car window with his knuckles. Roundtree,

2017 N.J. Super Unpub. LEXIS 1714, at *4; (2T 15-1 to 2).

The question is not whether a person could as a matter of 

physics extricate himself from the encounter, but whether a 

reasonable person would feel free to do so. For example, in State

v. Davis, a police officer observed two people on bicycles. “He 

approached them from behind and made a left turn into a street in 

front of them in order to impede their path.” Davis, 104 N.J. at

495. The question was not whether the bicyclists could have gone 

– they could certainly have steered around the car or returned 

from whence they came – but whether they believed they were allowed 

to do so. 

An encounter becomes an investigatory stop when an 

objectively reasonable person feels that he is not free to leave. 

The person can feel that way based on the words of law enforcement 

officers (see, e.g., State v. Crawley, 187 N.J. 440, 444 (2006) 

(finding the following language sufficient to constitute a stop: 

“Police. Stop. I need to speak with you”)); the tone of the 

officers (see, e.g., Rodriguez, 172 N.J. at 128-29 (explaining 

that defendant had been isolated from his traveling partner and 

was asked questions in a closed-door, police-dominated atmosphere 

and thus would not feel free to leave)); or the deeds of police 
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officers (see, e.g., Davis, 104 N.J. at 498 (blocking path sent 

message that person was not free to go)). Indeed, while the driver 

– had there been one – in the present case might have been able to 

physically maneuver his car with some difficultly around both the 

officers and their police car, a driver in this position (with 

officers standing over the car, with his friend detained, and with 

the police car positioned behind him) would rightfully be afraid 

that an attempt to do so would have been viewed by the officers as 

an attempt to flee, and thus reasonably believed that doing so 

would have put him at risk of criminal charges or even physical 

harm.

The location of the parked car is but one of several factors

that would send a message to any occupant of that car they were 

not free to go. Under this well-accepted standard, the Attorney 

General’s contention that affirmance would limit the ability of 

police officers to engage in so-called “knock-and-talk” inquiries

(AGb 2-3) is revealed as a strawman. Police officers can knock on 

both car windows and doors of homes, but that ability is not 

without limitation in either circumstance. While the Court 

permitted law enforcement officers to knock on the doors of homes 

without any suspicion in State v. Domicz, 188 N.J. 285, 306 (2006), 

it did so because people do not inherently find themselves in 

coercive interactions with police when they are in their own homes. 

That does not mean that no encounter in a home is ever coercive in 



16

nature. No reasonable reading of Domicz suggests that the result 

would have been the same had officers parked on a person’s lawn, 

illegally detained another individual on the porch as he left the

home, and then knocked on the front door. And had the Court in

that hypothetical case found such behavior to be coercive, no 

reasonable reading would suggest that the finding would bar the 

Court’s allowance of a knock under the less invasive facts of 

Domicz. In other words, by finding that a totality of 

circumstances, including a knock, constitutes a detention, this 

Court does not categorically prohibit a knock under different 

circumstances.

Finally, the Attorney General’s invitation to invoke the

independent source doctrine (AGb 33-35) is particularly inapt 

given the relationship of Maurice’s illegal detention and the 

determination of whether the occupants of the car would feel free 

to leave. A totality of the circumstances analysis requires 

evaluation of just that. Certainly, the occupants of the car might 

have been more likely to feel free to leave had they not also seen 

their friend seized outside the car, but that is a counter-

factual.8

8 As counsel for Owens, Maurice Peace, and Tyerice Peace explains, 
Defendants’ primary position is that all four men were stopped 
together. (Db 10). Amicus does not suggest a contrary position, 
but rather considers the detentions separately for the sake of 
argument only, to better respond to the State’s and Attorney 
General’s concerning positions.
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To be clear: amicus does not seek a rule that would prohibit 

police from investigating, by means of a field inquiry, when they 

are “unable to articulate the precise quantum of suspicion required 

for an investigative stop.” (AGb 2). Police here could have 

inquired of the people in the car in an unobtrusive tone as long 

as they had not boxed the car in and illegally detained Maurice.

But when they instead exert their power such that a reasonable 

person would not feel free to leave, the police have performed a 

seizure for which our Constitution mandates that precise quantum 

of suspicion.

III. A MORE ACCURATE STANDARD: THE “REASONABLE PERSON” STANDARD 
SHOULD ACCOUNT FOR THE PERSPECTIVES OF PEOPLE OF COLOR IN
ASSESSING WHETHER A PERSON FEELS “FREE TO LEAVE.”

As the trial court and Appellate Division correctly decided,

and as the briefs of Defendants and the arguments above make clear, 

the actions of the Brooklawn police officers in the early morning 

hours of January 1, 2016 constituted a stop without the requisite 

reasonable suspicion of criminal activity. Roundtree, 2017 N.J. 

Super Unpub. LEXIS 1714; State v. Rosario, 229 N.J. 263 (2017). In 

deciding that Defendants had been seized, the courts below hewed 

closely to the well-settled “objectively reasonable person” test, 

which assumes a fundamental and objective similarity of outlook 

and perceptions shared by anyone interacting with police officers. 

United States v. Mendenhall, 446 U.S. 544 (1980) (applying 

“reasonable person” standard to consent searches). However,
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whether a reasonable person in a particular circumstance feels 

free to leave involves consideration of numerous factors, and one 

factor that must be acknowledged and accounted for is the racial 

dynamic and the lived experiences of people of color, most notably 

Black men, when subject to police interactions. The myth of an 

objective reasonable person, to the extent it fails to take this 

reality into account, has long been challenged by legal scholars 

and, increasingly, by courts. As one former judge has written, 

The problem with this test is that judges, in 
applying an objective reasonable person test, 
may be applying a test reflective of the 
reasonable white male law-abiding citizen, 
rather than a test truly reflective of the 
reasonable African-American, Hispanic, or 
Asian-American citizen. The perceptions of 
this mythical reasonable person may not be the 
same as the perceptions of a reasonable 
minority citizen. Thus, this very test may 
incorporate a racial and national origin bias 
against minority citizens in our society.

[Arthur L. Burnett, Sr., Permeation of Race, 
National Origin, and Gender Issues from 
Initial Law Enforcement Contact Through 
Sentencing: The Need for Sensitivity, 
Equalitarianism and Vigilance in the Criminal 
Justice System, 31 Am. Crim. L. Rev. 1153, 1155 
n.5 (1994) (citing Randall S. Susskind, 
Note, Race, Reasonable Articulable Suspicion, 
and Seizure, 31 Am. Crim. L. Rev. 327, 327-49
(1994)).]

The blunt generalizations of the “reasonable person” test 

compel this Court’s review. Thus, while the Appellate Division’s 

decision was correct even under a more cramped “reasonable person” 

standard and must be affirmed, the facts and circumstances of this 
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case present this Court with an opportunity to clarify that the

“reasonable person” analysis should acknowledge and take into 

account the perspectives of communities of color. Differing

perceptions of police encounters result from lived experience as 

well as from data, studies, well-publicized media reports, etc., 

and for a “reasonable person” standard to validly apply to persons 

with those justifiable views of police encounters, the Court must

account for how the perceptions impact questions such as whether 

a reasonable person in a particular police encounter would feel

free to leave.

A. Whether a “Reasonable Person” Feels Free to Leave an 
Inquiring Police Officer Is a Question About Power 
Dynamics, and the Policing of Black Communities 
Results in Disempowerment.

The law asks that Defendants Roundtree, Owens, and Tyerice 

Peace be reasonable persons in assessing whether they would have 

felt free to leave. Absent actual physical restraint, whether a 

person reasonably feels free to walk away from the police is very 

different from whether a person feels free to walk away from an

inquiring stranger on a sidewalk, or in a parking lot. Police hold 

inherent power and authority as law enforcement officers –

especially when, as here, they have a gun at their hip. How a 

person responds to any show of that authority, however mild-

tempered, will depend on his or her experiences of policing 

previously. Amicus submits that, based on a legacy of 
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disproportionate police contact and even police abuse, Black 

people reasonably feel particularly disempowered in their 

interactions with police. The perspective of Black people stemming 

from this power imbalance can be taken into account by the Court

(or, more generally, incorporated into a “reasonable person” 

standard), without having to examine a defendant’s personal 

history with the police in any given case.

As this Court is well aware, Black people9 are the subject of

police encounters at disproportionate rates compared to white 

people.10 In 2015, although Black people comprised only 13 percent

of the United States population, they accounted for 26.6 percent

of all arrests. Overview of Table 43 – Arrests, by Race and

Ethnicity, 2015, Crime in the United States, 2015, Uniform Crime 

Report, https://ucr.fbi.gov/crime-in-the-u.s/2015/crime-in-the-

9 In light of the facts of this case, amicus focuses primarily on 
the disparities affecting, and experiences and perceptions of, 
Black people. However, other minority groups, particularly 
Latinos, are also subject to targeting by the police, with similar 
consequences. See Tomás Rivera Policy Institute, Disparities in 
the Criminal Justice System: Racial and Ethnic Disparities in 
Pretrial Detainment, Sentencing, and Incarceration, USC, 
http://safeandjust.uscmediacurator.com/racial-and-ethnic-
disparities-in-pretrial-detainment-sentencing-and-incarceration/
(last visited Apr. 9, 2018).
10 Police encounters range from stops to arrests. A traffic stop 
is the most common police contact. Traffic Stops, Bureau of Justice 
Statistics, https://www.bjs.gov/index.cfm?tid=702&ty=tp. Black
drivers are likelier to be stopped more often than white drivers. 
Emma Pierson et al., A Large-Scale Analysis of Racial Disparities 
in Police Stops Across the United States, Working Paper 2017, The 
Stanford Open Policing Project, 
https://5harad.com/papers/traffic-stops.pdf.
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u.s.-2015/tables/table-43/tab43overview_final.pdf. These arrests

translate into even greater disparities in incarceration, 

suggesting further disparities in decisions around prosecution, 

conviction, sentencing, and/or parole: according to the most 

recent data, approximately 40 percent of those incarcerated in 

America’s jails and prisons are Black. Breaking Down Mass 

Incarceration in the 2010 Census: State-by-State Incarceration 

Rates by Race/Ethnicity, Prison Policy Initiative, 

https://www.prisonpolicy.org/reports/rates.html.11

Shamefully, our state has the nation’s worst Black-white

racial disparity in incarceration, incarcerating Black New 

Jerseyans at a rate 12.2 times higher than white New Jerseyans.

Ashley Nellis, The Sentencing Project, The Color of Justice: Racial 

and Ethnic Disparities in State Prisons 3 (2016), 

http://www.sentencingproject.org/wp-content/uploads/2016/06/The-

Color-of-Justice-Racial-and-Ethnic-Disparity-in-State-

Prisons.pdf.12 Moreover, although Black people make up only 15

11 In 2015, over 9 percent of young Black men were incarcerated, 
compared to 1.6 percent of young white men. Becky Pettit & Bryan 
Sykes, Stanford Center on Poverty and Inequality, State of the 
Union 2017: Incarceration 24,
https://inequality.stanford.edu/sites/default/files/Pathways_SOT
U_2017_incarceration.pdf. Ten percent of Black children have an 
incarcerated parent. Id. at 26.
12 Latinos in New Jersey are 2.2 times more likely to be 
incarcerated than white people. Nellis, The Color of Justice, at 
17. It should be noted that the adoption of key policy reforms in 
the state, such as amendments to drug sentencing laws, have reduced 
the overall number of incarcerated people by 28 percent since 2000. 
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percent of the state population, they accounted for 38.5 percent 

of all arrests statewide in 2015.13 In Camden County, they accounted 

for 38.9 percent of arrests. Uniform Crime Reporting 2016 Crime 

Data, Section Three: State and County Arrest Data, p. 50, 62,

http://www.njsp.org/ucr/2015/pdf/2015a_sect_3.pdf. These arrest 

disparities do not reflect disparities in levels of criminal 

behavior between Black and white New Jerseyans. ACLU of New Jersey, 

Unequal and Unfair: New Jersey’s War on Marijuana Users (May 2017), 

https://www.aclu-

nj.org/files/6614/9744/1887/2017_06_14_mj_rpt.pdf; ACLU of New 

Jersey, Selective Policing: Racially Disparate Enforcement of Low-

Level Offenses in New Jersey (Dec. 2015), https://www.aclu-

nj.org/files/7214/5070/6701/2015_12_21_aclunj_select_enf.pdf.

This data correlates with disproportionately negative 

perceptions about police in Black communities, and their relative 

power in police encounters. For example, a 2014 national survey

These changes have resulted in a 35 percent decrease in the number 
of Latino inmates and a 30 percent decrease in the number of Black 
inmates, compared with 16 percent of white inmates. Id. at 12. 
Other recent changes, such as bail reform, promise further 
reductions.
13 Similarly, disparities in the handling of traffic stops continue 
nine years after the U.S. Department of Justice concluded the 
federal monitoring that stemmed from its investigation of racial 
profiling by the State Police. See Stanford Open Policing Project, 
Findings – Stop Rates,
https://openpolicing.stanford.edu/findings/ (last visited Apr. 4, 
2018) (data sets for New Jersey traffic stop rates showing officers 
stop Black and Latino drivers at higher rates than white drivers).
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found that 70 percent of Black people felt police departments do

a poor job of treating racial and ethnic groups equally, whereas 

only 25 percent of white people reported the same. Carroll Doherty 

et al., Pew Research Center, Few Say Police Forces Nationally Do 

Well in Treating Races Equally 2 (Aug. 25, 2014), 

http://www.people-press.org/files/2014/08/8-25-14-Police-and-

Race-Release.pdf; see also Rich Morin & Renee Stepler, Pew Research 

Center, The Racial Confidence Gap in Police Performance 2 (Sept. 

29, 2016), http://assets.pewresearch.org/wp-

content/uploads/sites/3/2016/09/ST_2016.09.29_Police-Final.pdf

(finding widely different views of police in Black and white 

communities); Ashley Gold, The Unique Fear of Driving While Black,

BBC (July 12, 2016), http://www.bbc.com/news/world-us-canada-

33868658 (examining “driving while Black” as an inevitable part of 

the Black experience); Christopher Ingraham, You Really Can Get 

Pulled Over for Driving While Black, Federal Statistics Show, Wash. 

Post (Sept. 9, 2014), 

https://www.washingtonpost.com/news/wonk/wp/2014/09/09/you-

really-can-get-pulled-over-for-driving-while-Black-federal-

statistics-show/?utm_term=.793a6806fe65 (finding 32.5 percent of 

Black motorists who had been stopped and ticketed believed that 

they had been unfairly stopped compared to just 16.4 percent of 

white motorists). In another study, researchers identified three 

recurrent themes in Black participants’ descriptions of their 



24

experience and perception of the police. Participants believed 

that Black people have a right to be angry about their treatment 

by law enforcement, that law enforcement has a persistent fear of 

Black men, and that there is a need to restructure law enforcement 

training and education to address systemic bias. Michael Brooks et 

al., Is There a Problem Officer? Exploring the Lived Experience of 

Black Men and Their Relationship with Law Enforcement, 20 J.

African Am. Stud. 346, 352-53 (2016). Participants described their

overall sentiment as hopelessness, based on history and 

experience, and a certainty that law enforcement will never view

Black men as more than “symbolic assailants.” Id. at 350.

These negative perceptions of police treatment may stem in 

part from real experience with police misconduct. In a study of 

young Black men, 83 percent reported personal experience with 

police harassment, and over 90 percent reported knowing someone 

who had been harassed by the police. Rod K. Brunson, “People Don’t 

Like Black People”: African-American Young Men’s Accumulated 

Police Experiences, 6 Criminology & Pub. Pol’y 71, 81 (2007).

People often shared accounts of these experiences with family and 

friends, “creat[ing] a domino effect of anguish and anger rippling 

across an extended group.” Id. at 73. High-profile media reports

of police misconduct further exacerbated the negative perception 

of police bias against people of color. Id. at 74; see also Wesley

Lowery, Aren’t More White People than Black People Killed by 
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Police? Yes, But No, Wash. Post, July 11, 2016, 

https://www.washingtonpost.com/news/post-

nation/wp/2016/07/11/arent-more-white-people-than-Black-people-

killed-by-police-yes-but-no/?utm_term=.8e836bc21e23 (last visited 

Apr. 8, 2018) (examining civilian deaths and finding a Black person 

is 2.5 times more likely to be killed by police than a white 

person). Finally, disproportionate experience of police encounters

begins at an early age. One study found 40 percent of Black eighth 

graders reported having had a police contact, compared to twenty-

one percent of white youth, and that these differences could not 

be explained simply by criminal involvement. Robert D. Crutchfield 

et al., Racial Disparity in Police Contacts, 2 Race & Just. 179, 

192, 196 (2012).

Social scientists have noted that, to minimize the potential 

for harm from police encounters, Black people “self-police” their 

behavior whenever there is an officer in sight. Kevin L. Nadal, 

Perceptions of Police, Racial Profiling, and Psychological 

Outcomes: A Mixed Methodological Study, 73 J. Soc. Issues 808, 825 

(2017). When engagement does occur, “Black people . . .  are likely 

to feel seized earlier in a police interaction than whites, likely 

to feel ‘more’ seized in any given moment, and less likely to know 

or feel empowered to exercise their rights.” Devon Carbado, From

Stopping Black People to Killing Black People: The Fourth Amendment 

Pathways to Police Violence, 105 Cal. L. Rev. 125, 142 (2017). The
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immediate perception of police intervention triggers a code of 

behavior that is considered necessary to survive the encounter. 

See Get Home Safely: 10 Rules of Survival, PBS, 

http://www.pbs.org/Black-culture/connect/talk-

back/10_rules_of_survival_if_stopped_by_ police/ (last visited 

Apr. 7, 2018). This may include taking on a non-confrontational

affect, a lesson taught from early instructions by family to “not 

question the police.” Eric J. Miller, Encountering Resistance: 

Contesting Policing and Procedural Justice, 2016 U. Chi. Legal 

Forum 295, 341-42 (2016) (referring to “The Talk”, information 

passed on from Black parents to children to inform of certain 

aspects of the Black experience associated with policing). 

These findings from social science researchers reflect a 

truth known by millions in American society but not yet reflected 

in Fourth Amendment doctrine: that for Americans of color, there 

is a different understanding of “free to leave” than what the law 

provides. As Professor Josephine Ross explained:

When I told a class of students at Howard 
University School of Law that they can walk 
away when police officers approach to ask them 
questions, they rebelled. ‘Not in my 
neighborhood,’ said one student. ‘You can get 
yourself arrested,’ another law student said. 
‘Or shot,’ added another. The law students 
were preparing to teach high school students 
their rights. One student in my class who was 
a former police officer declared that it would 
be irresponsible for us to tell young people 
that they can walk away from police. As the 
students recognized, the free-to-leave test, 
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as applied by the Court, is unmoored from 
reality. In reality, Mr. Thompson and his 
friend believed, with justification, that they 
could not walk away from the police without 
risking repercussions including an arrest for 
failing to obey a police officer.

[Josephine Ross, Can Social Science Defeat a 
Legal Fiction? Challenging Unlawful Stops 
Under the Fourth Amendment, 18 Wash. & Lee J. 
Civil Rts. & Soc. Just. 315, 318 (2012).]

B. A Body of Scholarship Already Points to the Need for 
a More Comprehensive and Inclusive “Reasonable
Person” Test.

The social science discussed above reveals that Black 

people’s shared history and experience with law enforcement has 

generated understandable and appropriate differences in their 

perceptions of police-civilian interactions as compared with those 

of white people. These differences compel consideration of 

perspectives of people of color as a factor in the determination 

of whether a person feels free to terminate an encounter with the 

police. The Fourth Amendment jurisprudence must acknowledge this 

collective consciousness and embrace a more inclusive (and thus 

more accurate) application of the “reasonable person” test. 

For at least two decades, scholars have argued that a race-

blind or race-neutral “reasonable person” standard is a legal 

fiction. Amicus references just a few such arguments here. For 

example, Andrew Taslitz posits that Fourth Amendment jurisprudence 

must be grounded in “respect” for vulnerable and disenfranchised 

groups. “Reasonableness inquiries must always involve asking, 
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‘Reasonable from whose perspective?’ Choosing the perspective of 

those most vulnerable to even well-intentioned but nevertheless 

oppressive police behavior better protects us all.” Andrew E. 

Taslitz, Stories of Fourth Amendment Disrespect: From Elian to the 

Internment, 70 Fordham L. Rev. 2257, 2323 (2002). Taslitz contends 

that courts need not apply different “reasonable person” standards 

for defendants of different races; instead, where Black people 

“perceive certain police conduct as more invasive than do most 

whites[,]” courts should “privilege the black perspective.” Id. at

2273. As Taslitz explains, “[t]his need not involve the Court in 

a divisive enterprise, for if that perspective is more protective 

of Fourth Amendment rights than the ‘white perspective,’ then

applying the former perspective to all searches or seizures

regardless of the suspect’s race protects all persons equally.”

Id.

Bennet Capers, another prominent scholar, writes, 

[The U.S. Supreme] Court categorized certain 
‘stops’ as non-stops and thus outside of the 
purview of the Fourth Amendment where there 
has been no show of force and where a 
reasonable person – even if never advised of 
his right to leave, which is usually the case
– would still feel free to leave. However, the 
fact is that minorities are disproportionately
singled out for “consensual encounter’” and 
are least likely to “feel free to leave.”

[Bennett I. Capers, Re-thinking the Fourth 
Amendment: Race, Citizenship, and the Equality
Principle, 46 Harv. C.R.-C.L. L. Rev. 1, 39
(2011) (emphasis added).]
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Capers seeks to limit this sort of “consensual” encounter by 

demanding that the selection of individuals for these field 

inquiries be free of racial bias. Id. But it is not enough to 

constrain who may be approached. To be honest about when an 

encounter is truly consensual, courts cannot ignore the realities 

of race in America.

Similarly, Omar Saleem has observed that a “reasonable person 

standard for Fourth Amendment searches and seizures is

particularly inappropriate for Black Americans . . . due to 

selective race-based Terry stops which place Blacks in custody 

during most police encounters.” Omar Saleem, The Age of Unreason:

The Impact of Reasonableness, Increased Police Force, and 

Colorblindness on Terry “Stop and Frisk”, 50 Okla. L. Rev. 451,

453 (1997). Saleem’s contention is laid out in more detail by 

Tracey Maclin, who sets forth the folly of a generalized reasonable 

person standard:

The hobgoblin lurking in the shadows of 
[United States Supreme Court jurisprudence] 
that the Court does not confront is the anger 
and mistrust that surrounds encounters between 
black men and police officers. Instead of 
acknowledging the reality that exists on the 
street, the Court hides behind a legal 
fiction. The Court constructs Fourth Amendment 
principles assuming that there is an average, 
hypothetical person who interacts with the 
police officers. This notion is naive, it 
produces distorted Fourth Amendment rules and 
ignores the real world that police officers 
and black men live in.
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[Tracey Maclin, “Black and Blue Encounters” 
Some Preliminary Thoughts About Fourth 
Amendment Seizures: Should Race Matter?, 26 
Val. U. L. Rev. 243, 248 (1991).] 

In short, legal scholars have recognized the imprudence of 

assuming that all people will behave in the way a theoretical

“reasonable person” would, without taking into account how Black 

people reasonably feel when interacting with police.

C. Courts Have Considered Other Factors in Applying the 
“Reasonable Person” Standard to Custodial Settings, 
Opening the Door to the Consideration of the
Perspectives of People of Color.

It is not only legal scholars who have recognized the folly 

of utilizing a cramped and monolithic basis for what constitutes 

an “objectively reasonable person.” Courts have begun to recognize 

this reality as well. Individual characteristics such as age and 

cognitive abilities profoundly affect human dynamics and, in 

particular, the way one perceives and processes interactions with 

the police. The United States Supreme Court recognized this axiom 

in the Miranda context in J.D.B. v. North Carolina, where it held 

that a child’s age is a relevant factor in determining whether he 

or she is in custody. 564 U.S. 261 (2011). Looking to recent social 

science research, the Court acknowledged that the impact of age 

and developmental immaturity on perceptions of custodial status is 

“a reality that courts cannot simply ignore.” Id. at 277. 
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The J.D.B. Court’s rationale for injecting the individualized

factor of age into the reasonable person analysis is instructive 

with regard to the analogous consideration of race. First, the 

Court noted that there are “some undeniably personal 

characteristics” such as “blindness,” which “are circumstances 

relevant to the custody analysis.” Id. at 278. Thus, the simplistic 

categorization of age as a “personal characteristic” was 

insufficient to exclude it as an appropriate factor for 

consideration. Id.

Second, the Court rejected the prosecution’s claim that the 

“reasonable person” standard precluded individualized assessment:

Because the Miranda custody inquiry turns on 
the mindset of a reasonable person in the 
suspect’s position, it cannot be the case that 
a circumstance is subjective simply because it 
has an ‘internal’ or ‘psychological’ impact on 
perception. Were that so, there would be no 
objective circumstances to consider at all.

[Id. at 279 (emphasis added).]

Finally, the J.D.B. Court refused to embrace the 

prosecution’s argument that rejection of the “one-size-fits-all

reasonable-person” standard would obfuscate the objective test, 

which was “designed to give clear guidance to the police.” Id.

(citing Yarborough v. Alvarado, 541 U.S. 652, 668 (2004)). The 

Court made clear that ignoring a factor as fundamental and concrete 

as age undermined the utility of the inquiry, adding that concerns
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about injecting some degree of individualized consideration into 

the process did not justify ignoring age altogether. Id.

Even before J.D.B., at least one state Supreme Court held 

that a young person’s age was a relevant factor in determining 

whether a 15-year-old felt “free to leave” in the Fourth Amendment 

context. State v. Jason L., 2 P.3d 856, 862 (N.M. 

2000)(“Characteristics such as . . . [age] . . . are objective and 

relevant to the question of whether a reasonable person would feel 

free to leave.”). Similarly, lower courts in other jurisdictions 

have recognized that the “reasonable person” analysis must take 

into account certain individual characteristics, such as age and 

intellectual disability, at least within the context of custodial 

interrogations. See, e.g., State v. Freeman, 298 S.E.2d 331 (N.C. 

1983)(concluding that, where 50-year-old police officer picked up 

17-year-old defendant at his home and drove him to police station, 

“reasonable person” would not have believed he was “free to 

leave.”); People v. Leonard, 157 P.3d 973, 997 (Cal. 2007)(holding 

defendant’s age, low intelligence, and developmental disability 

were relevant factors in “free to leave” test); People v. Braggs,

810 N.E.2d 472 (Ill. 2004)(holding that reasonable person standard 

was subject to modification to take into account defendant’s 

intellectual disability with respect to custody inquiry).

These cases demonstrate that adding individualized factors

into the objective reasonableness analysis is practicable (see, 
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infra, Point III, D). Indeed, earlier this year, the United States 

District Court for the District of New Mexico relied on J.D.B. to

hold that race was a relevant factor in weighing the totality of 

the circumstances as to whether someone in the defendant’s position 

would have felt free to leave. United States v. Easley, No. 16-

1089-MV, 2018 U.S. Dist. LEXIS 4472, at *1 (D.N.M. Jan. 28, 2018). 

In analogizing from age and intellectual disability to race, amicus 

notes what is perhaps obvious, that the individualized factors 

themselves are hardly analogous; rather, the court’s ability to 

consider defendants’ individualized factors in each of these 

scenarios is analogous and transferable. Of course, the impact 

race has on the power imbalance in civilian-police encounters is 

for entirely different reasons – reasons attributable to racially 

disparate policing, including officers’ implicit bias (see, supra,

Point III, A) – than the impact of age or intellectual ability, 

which is inherent to the defendant him or herself.

Easley is not the first case to acknowledge that race may be 

a relevant factor in the “reasonable person” analysis. See, e.g.,

D.Y. v. State, 28 N.E.3d 249, 256 (Ind. Ct. App. 2015) (recognizing 

that “factors such as age, race, lack of education, and gender 

might be relevant, although not dispositive, to determining 

whether a reasonable person would feel free to leave.”). However,

because the Easley opinion is directly on point and incorporates 
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the significant social science discussed supra, amicus believes it 

merits a deeper analysis here.

In 2016, Ollisha Nicole Easley was a 34-year-old Black mother

traveling alone on a Greyhound bus from Claremont, California to 

her hometown of Louisville, Kentucky. Easley, 2018 U.S. Dist. LEXIS 

4472, at *2. She was the only Black person on the bus. Id. at *41.

While at a bus station in Albuquerque, New Mexico, two DEA agents 

tasked with intercepting illegal narcotics traveling through 

public transportation entered the bus and began to question the 

passengers. Id. at *5.

The court found that, while every passenger was questioned, 

different passengers were subject to different levels of inquiry, 

and that “most of the individuals who were asked to produce their 

ticket and identification and . . . to submit to a search of their 

person were Hispanic surname individuals and Ms. Easley, who is an 

African-American.” Id. at *6-7. Police also sought Ms. Easley’s 

consent to search her person and her purse, which she granted. Id.

at *8.

In applying the totality of the circumstances, the court held 

that “a person in Ms. Easley’s position would not have felt free 

to terminate the encounter and that, accordingly, Ms. Easley’s 

abandonment of the . . . suitcase was involuntary and the 

methamphetamine obtained from the suitcase must be suppressed.” 

Id. at *24-25. Specifically, the District Court found that race 
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was a relevant factor, in light of the other circumstances, in

whether a person in Ms. Easley’s position would have felt “free to 

leave” at the time she was asked to exit the bus. Id. at *39.

The court acknowledged that Black people are “’likely to feel 

seized earlier in a police interaction than whites, likely to feel 

‘more’ seized in any given moment, and less likely to know or feel 

empowered to exercise their rights.’” Id. at *42 (quoting Carbado, 

105 Cal. L. Rev. at 142). Adopting the Supreme Court’s reasoning 

in J.D.B., it analogized the factor of race to that of age: 

[J]ust as youth or age may impact a court’s 
understanding of the totality of the 
circumstances, this Court must consider race 
in order to fully apprehend the encounter 
between Ms. Easley, the only Black passenger 
on the bus, and [Special Agent] Perry, a white 
officer. Omitting consideration of the ways in 
which race influences encounters with law 
enforcement and insisting on a colorblind 
system of justice perpetuates a system in 
which constitutional protections are severely 
weakened for people of color.

[Id. at *41-42.]

D. Integrating Race as a Relevant Factor Is Practicable 
and Necessary.

A reasonable person test that ignores the perspective of 

people who have the most negative interactions with police (and in 

effect assumes a white person in the defendant’s position) renders

the “free to leave” inquiry artificial, inaccurate, and confusing.

Race is hardly an obscure factor; as with the question of age, 

police “need no imaginative powers . . . or training in social and 
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cultural anthropology” to recognize that race may play a role in 

their interactions with civilians. J.D.B., 564 U.S. at 279-80.

Further, since race is not in and of itself determinative but 

merely one factor among other, more objective considerations,

police officers need not be expected to calculate precisely the 

effect that race may have in every case. Rather, as in other 

constitutional contexts, an enhanced test that examines the 

behavior of so-called reasonable people from the perspective of 

those civilians who are most often disempowered in police 

interactions is appropriate. See Taslitz, Stories of Fourth 

Amendment Disrespect: From Elian to the Internment, 70 Fordham L. 

Rev. at 2323.

The J.D.B. court described a child’s age as “a fact that 

generates commonsense conclusions about . . . perception.” J.D.B.,

564 U.S. at 272. While there are significant differences between 

race and age, the social science examined in Point III, A, supra,

suggests that race, too, affects perception, reflecting the unjust

history of discriminatory police practices and the resulting power 

imbalances between a Black suspect and an inquiring police officer.

To assert otherwise would not only ignore the social science but 

also perpetuate the well-documented inequality and disparities of 

the criminal justice system.

One concern voiced by critics is that the inclusion of race 

or age in the reasonable person inquiry would bog courts down in 
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subjective analyses and that this approach “appears to concede 

social inequities rather than seek to remedy them.” Lindsey Webb,

Legal Consciousness: Expansion of the Fourth Amendment Seizure 

Analysis Through Objective Knowledge of Police Impunity, 48 Seton

Hall L. Rev. 403, 418 n.53 (2018). First, as noted, utilizing a 

standard based on the perception of the most disempowered – and

applying that standard to all – alleviates that concern. Further, 

J.D.B. rejects the former argument, and the latter argument 

likewise fails because it is simply untrue that to concede a social 

inequity is somehow to inhibit remedy of it. J.D.B., 564 U.S. at 

279; see also Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 407 

(1978) (Blackmun, J., dissenting) (“In order to get beyond racism, 

we must first take account of race. . . . We cannot – we dare not 

– let the Equal Protection Clause perpetuate racial supremacy.”).

By contrast, continuing to deny the relevance of race to the “free

to leave” analysis leaves “people of color in a worse 

constitutional position than whites” and reinforces “existing

informal racism.” See Carbado, (E)racing the Fourth Amendment, 100 

Mich L. Rev. at 1002-03; see also Mia Carpiniello, Note, Striking

a Sincere Balance: A Reasonable Black Person Standard for ‘Location 

Plus Evasion’ Terry Stops, 6 Mich. J. Race & L. 355, 369 (2001).

Finally, consideration of race as a relevant factor in the 

objective reasonable person analysis would lead to more honest 

determinations of custodial status. In J.D.B., the U.S. Supreme 
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Court reasoned that inclusion of age as a relevant factor would 

not undermine the objective reasonable person standard’s interest 

in giving “clear guidance to the police” because police who are 

competent to account for other objective circumstances that are a 

matter of degree, such as length of questions, are also competent 

to consider the role a suspect’s age may play. J.D.B., 564 U.S. at

279. Likewise, race is an objective circumstance which police and 

courts are competent to consider as part of the “reasonable person” 

and “free to leave” analysis; doing so does not undermine the 

police and courts’ ability to apply the standard. While adding 

race to the objective factors that determine an investigative 

detention may require police to confront their own implicit biases, 

this Court should recognize that such honesty serves everyone and 

would make the criminal justice system ultimately more just. Amicus

does not ask that this Court upend the “reasonable person” 

standard. Rather, we ask that it acknowledge the standard must be 

inclusive of perspectives of people who have had negative 

experiences with police, and that lived experiences, especially of 

Black people and other people of color, may impact a person’s sense 

that he or she is at liberty to terminate a police encounter and 

to leave.
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CONCLUSION

For the foregoing reasons, this Court should affirm the 

decision of the Appellate Division.
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